THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1

APPEAL-444/2024

COLORFUL ESTATES PRIVATE LIMITED s Appellant
Versus

VINOD KUMAR KHART e Respondent

Counsel for Appellant Counsel for Respondent

SIDDHARTH NANDWANI AMIT YADAV

Hon’ble Mr. Justice Suneet Kumar, Chairman
Hon’ble Mr. Devindar Singh Chaudhry, Technical Member

. Heard Sri Mukund Tiwari assisted by Sri Siddharth Nandwani, learned counsel

for the appellant, and Sri Amit Yadav, learned counsel for the respondent.

. The instant appeal has been filed by the promoter under Section 44(2) of the U.P.
Real Estate (Regulation and Development) Act, 2016 (for short ‘Act, 2016”)
assailing the judgment and order dated 09.09.2024 passed by the learned
Regulatory  Authority, Gautam Budh Nagar, in Complaint No.
NCR144/06/110135/2023 (Vinod Kumar Khari Vs. Colorful Estates Pvt. Ltd.).

. Learned counsel appearing for the appellant submits that units (shop) booked by
the respondent/allottee came to be cancelled on 19.08.2016 due to default of the
respondent. It is submitted that thereafter third party right came to be created on
the said units. The possession of the units have also been handed over to the third
party. It is further submitted that respondent had preferred a Civil Suit bearing
No. 700/2016, for permanent prohibitory injunction before Civil Judge (Senior
Division), Gautam Budh Nagar, which is still pending. After a lapse of almost 07
years a complaint came to be instituted in 2023 with U.P. RERA for possession

of the units.



4. In this backdrop, it is submitted that complaint of the respondent suffers from
non-disclosure of pending case/complaint mandated in Form-M. In view thereof,
it is submitted that complaint of the respondent, as such would not be
maintainable, further, it is urged that without adjudicating upon the legality and
validity of the cancellation order/letter dated 19.08.2016, terminating the
agreement, in terms of Section 11(5) of RERA Act, 2016, the impugned judgment

1s unsustainable in law.

5. The learned counsel for the respondent on being confronted fairly submits that
respondent would be satisfied in the event the matter is remanded to U.P. RERA
for decision afresh on the legality of the cancellation order, and as to whether the
complaint would be maintainable after cancellation of the units and creation of

third party right thereon, being instituted at a belated stage.

6. Learned counsel for the appellant has no objection.

7. In view thereof, the appeal on consent, is disposed of by passing the following

orders :

L. The impugned order dated 09.09.2024 passed by the learned Regulatory
Authority, Gautam Budh Nagar, in Complaint  No.
NCR144/06/110135/2023 (Vinod Kumar Khari Vs. Colorful Estates Pvt.
Ltd.) is set-aside and quashed, the consequently, execution proceedings
shall stand quashed,;

II. The complaint bearing No. NCR144/06/110135/2023 (Vinod Kumar Khari
Vs. Colorful Estates Pvt. Ltd.) of the respondent/allottee is restored to its
original file and number;

1. It is open to the respondent/allottee to make an appropriate application for

amendment of the complaint;



IV. The appellant/promoter shall be given opportunity to file objections with
regard to the maintainability of the complaint, as well as, on merits;

V. No order as to costs.

8. Registry is directed to refund the amount deposited by the appellant/promoter in
compliance of mandate of Section 43(5) of the Act, 2016, to the appellant, after
obtaining report from U.P. RERA.

(Devindar Singh Chaudhry) (Suneet Kumar)

Dated: 12.09.2025
PRADEEPKUMAR



