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THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL,

AT
LUCKNOW.
Appeal No.474/2020
Akhilendra Yadav . Appellant.
Versus
U.P.Township Infrastructure Pvt.Ltd. ................... Respondent.

Hon’ble Mr. Justice Suneet Kumar, Chairman

Hon’ble Mr. Rameshwar Singh, Administrative Member

l.

Heard Sri Saurabh Mishra, learned counsel for appellant, Sri Samrat Vaish,

learned counsel for respondent and perused the record.

The appellant allottee, by the instant appeal is raising challenge to the order
dated 02.07.2020, passed by the U.P.Real Estate Regulatory Authority at
Gautam Budh Nagar (in short, ‘Regulatory Authority) in Complaint
No.NCR144/040463/2019, whereby, a direction came to be issued to deduct

the earnest money and refund the balance amount.

The question that arises for consideration is as to whether the respondent
promoter was justified in cancelling/terminating the agreement/unit, and or,
whether the respondent promoter is entitled to deduct 15% of the basic sale

price towards earnest money in terms of the agreement.
The facts inter se parties are not in dispute.

The appellant came to be allotted on 27.07.2014, a flat/unit bearing no. 1247,
Block F, admeasuring 955 sqf in the residential project launched by the
respondent in the name and style, ‘Gaur Atulyam’, situated at Sector Omicron-

1%, Greater Noida, District Gautam Budh Nagar. As per terms of the agreement



the possession of the unit was to be handed over to the appellant on or before
31.07.2017. The basic sale price of the unit was at Rs.28,21,930/- plus taxes.
The appellant by May, 2016, deposited 60 percent of the basic sale price at
Rs.16,47,700/-. It appears that appellant after depositing 60 percent of the sale
consideration, thereafter did not deposit the subsequent instalments,
consequently, respondent vide communication dated 03.03.2017 issued a final
notice raising demand, failing which the unit would stand cancelled. The
appellant failed to comply, consequently, unit came to be cancelled on
12.08.2017. It is submitted that after receiving the notice, appellant had
approached the respondent vide e-mail dated 31.04.2017, requesting for
payment of the outstanding dues and the tentative date on which the project
would be completed. On specific query, learned counsel for appellant submits

that the appellant thereafter did not pursue the matter.

Aggrieved by the cancellation and termination of the agreement, appellant
instituted a complaint on 14.04.2019, seeking refund of the deposited amount
along with interest thereon. The respondent promoter appeared and contested
the complaint. Learned Regulatory Authority having regard to the fact that
appellant had defaulted and did not pursue the matter by depositing the
subsequent instalments and belatedly instituted the complaint after lapse of
almost two years, the complaint came to be partly allowed directing the
respondent to deduct the earnest money and refund the balance amount. Hence
the present appeal, wherein, appellant seeks refund of the entire deposited

amount along with interest thereon.

It is not in dispute that appellant had defaulted and did not pursue the matter
any further for seeking possession of the unit. The complaint came to be filed

for refund of the deposited amount.

In the circumstances only question that arises is as to whether the respondent
was justified in deducting the earnest money at 15 percent of the sale

consideration in terms of the agreement.

It is informed by the learned counsel for appellant that during pendency of the
appeal, decree passed by the Regulatory Authority came to be complied
partially. The amount after deducting the earnest money at Rs. 12,24,411/-
came to be refunded to the appellant on 07.10.2022, however, interest thereon

at MCLR+1%, as directed by the Regulatory Authority was not paid. In the
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circumstances, it is submitted that appellant would be entitled to interest on the
said amount until the date of payment and on the interest component till the
date of actual payment. It is further submitted that the earnest money deducted
at Rs.4,23,289/- at 15 percent of sale consideration is on the higher side and

unreasonable.

It is contended that, as per law laid down by Hon’ble Supreme Court, only 10
percent of the basic sale price can be considered a reasonable amount liable to
forfeiture as earnest money. In Godrej Projects Development Ltd Vs. Anil
Karlekar (2025 SCC OnLine SC 222) decided on 03.02.2025, the Court
while answering the question as to whether forfeiture of 20 percent of basic
sale price (BSP) was reasonable and legally enforceable, held, that forfeiture of
20 percent of BSP was excessive and unreasonable and only 10 percent of BSP
can be forfeited by the promotor. On perusing the terms of the developer-buyer
agreement in the given case, Supreme Court was of the opinion that the
agreement, imposing unreasonable terms and conditions, is one-sided
favouring the developer, therefore, falls under the ambit of ‘unfair trade

practice’.

Learned counsel for respondent, on being confronted, fairly admits that earnest
money would have to be deducted at 10 percent and the balance amount is
required to be refunded. It is further admitted that the interest on the amount
refunded was not paid by the respondent as directed. In the circumstances,
appellant shall be entitled to interest at MCLR+1% on the amount refunded i.e.
Rs.12,24,411/- w.e.f. 12.08.2017 till 07.10.2022 and on the interest component
thereon, at the same rate till the date of actual payment, secondly, appellant
shall be entitled for refund of Rs.1,41,096/-, charged towards excess earnest
money i.e. over and above 10 percent along with interest thereon till the date of

payment.
The question is answered accordingly.

In view of above the appeal is disposed of by passing the following orders :

(1) The appellant shall be entitled to interest at MCLR+1% on Rs.12,24,411/-

w.e.f. 12.08.2017 till 07.10.2022 to be paid within 45 days from the date

order 1s uploaded on the e-portal.



(i1)) The respondent promoter is directed to refund Rs.1,41,096/- along with
interest, thereon, at MCLR+1% till the date of payment.

(i11) The impugned order shall stand modified to the extent herein above.

14. No order as to costs.

(Rameshwar Singh) (Suneet Kumar)

Dated: 03.12.2025
Irfan



