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THE UTTAR PRADESH  REAL ESTATE APPELLATE TRIBUNAL, 
AT 

LUCKNOW  

 

Appeal No. 610/2021 

 

Anurag Maheshwari                  ……………Appellant. 

      Versus 

Jitendra Kumar Mangla (M/s Prerna Construction Pvt. Ltd.)..…Respondent 

------------- 

 

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman. 
Hon’ble Mr. Kamal Kant Jain, Technical Member. 
 

1. The appellant has approached this Tribunal by means of instant appeal 

challenging the order dated 20.07.2021 passed by U.P. Real Estate Regulatory 

Authority, Lucknow (hereinafter referred to as ‘the Regulatory Authority’) in 

Complaint Case No. LKO118/10/64162/2020 (Anurag Maheshwari Vs. Jitendra 

Kumar Mangla), whereby the complaint of the appellant was rejected on the 

ground that the sale-deed has been executed in the year 2016 prior to filing of the 

complaint and therefore, the complainant does not fall in the category of allottee.   

2. The facts of the case, in brief, as culled out from the memo of appeal, are that the 

appellant applied for purchase of residential plot in the Project of the 

Respondent, namely, “Manglam Nilay”, Agra situated at Mohammadpur ward, 

Loha Mandi, Near Shastripuram, Agra.   

2.1 The Agreement for Sale was executed between appellant and the respondent on 

29.07.2016. The appellant made complete payment of Rs.20,08,000/- in view of 

the allotment made in his name.  

2.2 The respondent allotted plot No. 134, Type 3 in the said project and assured the 

appellant that the development of the unit shall be completed and delivered to the 

complainant/appellant within a period of 2 years and 11 months. But despite 

regular contact, the respondent failed to give possession of the booked plot to the 

appellant.  

2.3  Feeling aggrieved against the action of the respondent, the appellant was 

compelled to approach the Regulatory Authority, Lucknow by means of 

Complaint Case (Anurag Maheshwari Vs. Jitendra Kumar Mangla), seeking 
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delivery of the possession of the booked plot. The said complaint was transferred 

to Meerut Development Authority and the same was allowed vide order dated 

09.03.2018 with a direction to the respondent to provide possession of the 

booked unit to the complainant/appellant by 30.05.2018. The 

complainant/appellant was compelled to initiate execution proceedings against 

the respondent as they failed to comply the order of Meerut Development 

Authority dated 09.03.2018.  

2.4   The complainant/appellant once again approached the Regulatory Authority by 

means of Complaint No. LKO118/10/64162/2020, seeking refund of the 

deposited amount with the respondent, wherein no one appeared on behalf of the 

respondent. The Regulatory Authority on the basis of documents available with 

the complaint misread the Agreement  for Sale of the unit/plot dated 29.07.2016 

as Sale-deed of the booked unit and rejected the complaint by means of 

impugned order dated 20.07.2021 and observed therein that the complainant is 

not an allottee, which compelled the appellant/complainant to approach this 

Tribunal, challenging the impugned order. 

3.  The appellant has challenged the impugned order dated 20.07.2021 passed by the 

Regulatory Authority on the following grounds:-- 

A.  The impugned order is unreasonable, unjust, improper, arbitrary, 

mechanical, contradictory and erroneous having been passed without 

application of law and mind and without considering the material and 

relevant facts on record of the case and as such is liable to be set aside.  

B.  The Regulatory Authority misinterpreted the registered agreement to be a 

conveyance deed even when it was very specifically mentioned in the 

complaint that a registered agreement dated 29.07.2016 was entered into 

between the appellant and the respondent.  

C.  The terms and conditions as mentioned in the agreement dated 29.07.2016 

go to show that it is only a registered agreement and not a conveyance 

deed/registry.  Even 2% stamp duty has been paid by the appellant only for 

registration of the agreement to sell. 

D. The Regulatory Authority has also failed to take into consideration the 

order passed by the Meerut Vikas Pradhikaran directing the respondent to 

deliver the possession of the unit by 30.05.2018 and also to get the registry 

done.  In the said order it is mentioned that the registry will be done by the 

respondent but the same has not been noticed by the Regulatory Authority 
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and it went on to disregard the appellant as an allottee and dismissed the 

complaint of the appellant.  

E.  The appellant categorically states that till date no registry has been done 

by the respondent in favour of the appellant in respect of the allotted unit.  

The appellant is no more interested in possession of the allotted unit as the 

respondent has not only failed to timely deliver the possession of the 

allotted unit but also failed to comply with the orders of the Meerut Vikas 

Pradhikaran. 

F.  The Regulatory Authority has failed to consider that the respondent has 

not complied with the order passed by Meerut Vikas Pradhikaran wherein 

the respondent was directed to deliver possession of the allotted unit by 

30.05.2018 and get the registry done.  

G.  The preamble of the Act makes it clear that the Real Estate (Regulation 

and Development) Act 2016 has been enacted with the object of regulation 

and promotion of the real estate sector and to ensure sale of plot, 

apartment or building, as the case may be, or sale of real estate project in 

an efficient and transparent manner and to protect the interest of 

consumers in the real estate sector.  

H.  The legal proposition as set out in Section 18 of the Act 2016 embodies 

the wish of an allottee of the real estate project i.e. whether to continue in 

the real estate project or to withdraw from it claiming refund of the amount 

paid along with interest and compensation.  Therefore, on failure of the 

respondent to comply with the order of Meerut Vikas Pradhikaran and 

non-completion of the project, the appellant becomes entitled for refund of 

the entire paid consideration along with interest. 

I.  Section 31 of the Act entitles any aggrieved person to file a complaint with 

the Authority or the Adjudicating Officer, as the case may be, for any 

violation or contravention of the provisions of this Act or the Rules and 

Regulations made thereunder, against any promoter, allottee or real estate 

agent. 

J.  The appellant having been allotted a unit followed by registered 

agreement, perfectly falls within the definition of allottee as defined under 

Section  2(d) of the Act 2016.  
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K.  On account of delay in delivering the possession of the allotted unit on the 

part of the respondent, the appellant is entitled to get refund of the total 

amount deposited.  

L.  The Regulatory Authority failed to consider the legal rights of the 

appellant under the Act 2016. 

M.  Even under Section 19(4) of the Act 2016 the appellant has a right to 

refund the amount paid along with interest.  

N.  The Regulatory Authority has dismissed the complaint in a mechanical 

manner without applying the mind.  

O.  The impugned judgment and order passed by the Regulatory Authority is 

cryptic, illegal and manifestly erroneous and is liable to be set aside.  

P.  The Regulatory Authority has failed to interpret the provisions of the Act 

2016 along with the Rules made thereunder while adjudicating the 

complaint of the appellant.  

4.  The appellant has prayed for the following reliefs:-- 

a)  The impugned order dated 20.07.2021 passed by the Regulatory Authority 

in Complaint No. LKO118/10/64162/2020 may be set aside.  

b)  Direct the respondent to refund the entire amount i.e. Rs.20,08,000/- 

deposited by the appellant.  

c)  Direct the respondent to pay interest at the rate of 18% p.a. on the total 

amount deposited from the date of first deposit (19.07.2016) till the date of 

refund of entire amount deposited.  

d)  Impose suitable penalty in accordance with the provisions of the Act of 

2016 for violating the provisions of the Act 2016. 

e)  Direct the respondent to pay Rs.1,00,000/- as litigation expenses to the 

appellant.  

5.  Despite repeated opportunity and publication of notice in Agra Dainik Jagaran 

on 22.12.2021 and also notice on the email ID of the respondent no one appeared 

on behalf of the respondent.  Vide order dated 24.02.2022 it was made clear that 

if no one appears on behalf of the respondent on the next date, the matter may 

proceed exparte.   
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6.  Further, the moment, an appeal is uploaded an auto generated link goes on the 

email IDs of the parties registered with the RERA.  Similarly on uploading the 

day to day orders of the Tribunal, a link is generated and goes to the parties and 

parties can download the memo of appeal along with annexures and orders of the 

Tribunal of the respective dates. Therefore, it cannot be said that the respondent 

is unaware of the present proceedings. The Tribunal, vide order dated 

22.03.2022  treated the service of notice on the respondent sufficient and the 

matter was proceeded exparte against the respondent. 

 7.    Heard Ms. Fuhar Gupta, the learned counsel for the appellant.  

 8.  On the basis of pleadings, documents available on record and the submission of 

learned counsel for the appellant we frame the following issues:-- 

 (1)  Whether conveyance deed of the residential plot has been executed by 

the respondent in favour of the allottee/complainant/appellant? 

(2)  Whether there is any illegality or perversity in the impugned order of the 

Regulatory Authority dated 20.07.2021? 

9.  Vide Issue no. (1) we have to examine as to whether conveyance deed of the 

residential plot has been executed by the respondent in favour of the 

allottee/complainant/appellant? 

9.1  The submission of learned counsel for the appellant is that the observation made 

by the Regulatory Authority in the impugned order is a clear example of non-

application of mind as the Regulatory Authority had misread the Agreement for 

Sale as Conveyance Deed and observed that the complainant has deposited the 

amount of Rs. 20,08,000/- for the booked unit and as per the available record, the 

registry of the unit had been executed in the year 2016 prior to filing of the 

complaint before the Regulatory Authority and as per Section 2(d) of the Act 

2016, the complainant is not an allottee. Therefore, the complaint is not 

maintainable under the provisions of Section 18 of the Act 2016.   

9.2  We have examined the submission of learned counsel for the appellant and 

perused the documents available on record.   Annexure no. 3 to the memo of 

appeal indicates that an Agreement was executed on 29.07.2016 between 

appellant and the respondent with respect to plot in question and on account of 

non-delivery of the possession, as assured in the Agreement for Sale, the 

appellant approached the Regulatory Authority by filing complaint seeking 

possession of the unit and the said complaint was allowed vide order dated 

09.03.2018 and the respondent was directed to give possession of the plot/unit by 
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30.05.2018 and when the respondent failed to comply the direction of the 

Regulatory Authority, the appellant was compelled to pursue execution 

proceedings before the Regulatory Authority, which is still pending.  

9.3  On examination of the record we found that on 29.07.2016 an Agreement for 

Sale was executed between appellant and the respondent with respect to plot/unit 

in question. There is no document on the record of the instant appeal which can 

be read or understood to be a conveyance deed.  In fact, from the perusal of the 

record it is evident that no conveyance deed was ever executed by the respondent 

in favour  of the appellant with respect to the plot in question.  Thus, on the basis 

of record and pleadings, we hold that no conveyance deed of the booked plot has 

been executed by the respondent in favour of the appellant.  Issue no. (1) is 

decided accordingly.  

10.   Vide Issue no. (2) we are required to examine as to whether there is any 

illegality or perversity in the impugned order of the Regulatory Authority dated 

20.07.2021? 

10.1  On examination of record, we found that on 29.07.2016 an Agreement for Sale 

was executed between appellant and the respondent with respect to plot/unit in 

question and the appellant had paid Rs.2,00,000/- as advance and possession was 

to be delivered upto 28.06.2019 (2 years 11 months) but the respondent failed to 

provide the possession by 30.05.2018 as per the direction of the Regulatory 

Authority dated 09.03.2018. Therefore, the appellant approached once again 

before the Regulatory Authority by means of Complaint No. 

LKO118/10/64162/2020, seeking refund of the deposited amount.  

10.2  The learned Regulatory Authority did not look into the record properly, 

otherwise, there was no question of treating the Agreement for Sale as 

Conveyance Deed and apparently the said document was misread by the 

Regulatory Authority.  The reason given for rejecting the complaint of the 

appellant is not only illegal but perverse as well as against the record, as such the 

same is not sustainable in the eyes of law.  Issue no. (2) is decided accordingly.  

11.   On the basis of aforesaid analysis, we are of the considered view that the 

impugned order dated 20.07.2021 passed in Complaint No. 

LKO118/10/64162/2020 (Anurag Maheshwari Vs. Jitendra Kumar Mangla) is not 

sustainable in the eyes of law being against the record.  Accordingly the 

impugned order dated 20.07.2021 is hereby set aside and the matter is 

remanded back to the Regulatory Authority to examine and decide the same 

afresh in accordance with law.  
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12.   The Registry is directed to communicate this order to the Secretary, U.P. RERA 

immediately for placing the same before the concerned Bench of Regulatory 

Authority. The appellant is directed to appear before the concerned Bench of 

Regulatory Authority on 18.04.2022.  

13.  The Regulatory Authority is directed to make an endeavour to examine and 

decide the compliant of the appellant expeditiously in accordance with law, if 

possible, within a period of 30 days.   

Dated: 30.03.2022 
Tanveer/- Shakir.      (K.K. Jain)   (D.K. Arora) 

 


