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THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1

APPEAL-343/2021

RINKU MODANWAL e Appellant
Versus

M/S REVIVAL INFRATECH PRIVATE LIMITED e Respondent

Counsel for Appellant Counsel for Respondent

KAVIYA SINGH

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon’ble Mr. K.K. Jain, Technical Member

1. The present appeal has been preferred by Shri Rinku Modanwal
(hereinafter referred to as ‘the appellant’) under Section 44 (1) of the
Real Estate (Regulation and Development) Act 2016 (hereinafter
referred to as ‘the Act 2016’) against the order dated 11.06.2020,
passed in complaint no. LKO162/10/0188/2019 and order dated
01.02.2021 passed in complaint no. LKO162/10/62699/2020, by the
U.P. Real Estate Regulatory Authority, (hereinafter referred to as the
‘Regulatory Authority’).

By means of order dated 11.06.2020, the complaint of the appellant was
disposed off while holding that the registry of the unit in question was
done on 20.12.2018 in favour of the appellant and the possession has
already been given, so the complaint of the allottee is not maintainable
under the Act, 2016, and the appellant can file suit in civil

court/appropriate forum.

By order dated 01.02.2021, the Regulatory Authority rejected the
complaint while holding that earlier an order dated 11.06.2020 has been
passed with reference to the unit in question, so the complaint is not

maintainable.



The facts of the case, in brief, as culled out from the memo of appeal,
are that the appellant entered into an oral deal in November 2018 with
the respondent for possession of a row house in the society/project

being developed by the respondent.

On 24.12.2018, the registry in favour of the appellant was done of plot
no. 29, Khasra Sankhya-471, in project of the respondent namely Ghar
Parivar, Bhakhamau, Bakshi Ka Talab, Luckow and the appellant
deposited a sum of Rs. 3,00,000/- on 20.12.2018 to the respondent for
the registry.

The appellant submitted that the builder has divided the complete deal
into two halves — one for registration of sale deed and second for
construction of row house of 450 sq.ft., and as per agreement, the
respondent was to provide a constructed row house of 450 sq.ft., built
up area 750 sq.ft. consisting of first floor on the aforesaid plot no. 29 as

per specifications mentioned in the brochure.

An advance amount of Rs. 4,00,000/- was paid by the appellant on the
day of registry of the land as token amount for construction of the row
house. The appellant further submitted that on 25.02.2019 an amount of
Rs. 2,50,000/-, on 13.06.2019 an amount of Rs. 1,00,000/- and on
01.08.2019, an amount of Rs. 1,00,000/-. The total amount of Rs.
11,51,000/- was paid by the appellant to the respondent against the unit

in question, but the appellant did not get the possession of the unit.

The appellant filed complaint before the Regulatory Authority on
04.10.2019 seeking refund of the deposited amount, against which

notice to the respondent were issued but the respondent did not appear.

On 02.11.2020, Lucknow Developed Authority without issuing any
notice to the appellant raided the half constructed row house at Plot no.

29 and demolished the same.

The complaint dated 04.10.2019 was decided in the manner as stated in

para 1.1 above.

The appellant filed a fresh complaint on 05.10.2020, seeking possession
with delay interest, which was decided in the manner as stated in para

1.2 above.



The appellant was informed in the registry that the land purchased by

the respondent was not in the territorial limits of LDA and thus LDA

had no authority to carry out the demolition.

The appellants have challenged the impugned orders passed by the

Regulatory Authority, on the following grounds:-

(A)

(B)

(©)

(D)

(E)

Because the Regulatory Authority overlooked the provisions of
Section 14 of the Act, which categorically states that the
promoter shall be responsible for the structural defect or

workmanship defect or services rendered by him in a project.

Because the Regulatory Authority overlooked the facts and
decided not to grant the appellant any relief even though the
issue was well filed within the limits of Real Estate Regulatory
Authority and it could adjudicate.

Because the Regulatory Authority completely ignored the terms
and construction agreement entered between the appellant and

the respondent no. 1 dated 20.08.2019.

Because the Regulatory Authority ignored the fact that the land
possession was never in question, the possession of the

constructed house was the essence.

Because the Regulatory Authority overlooked the fact that the
amount consideration paid is the basic essence of any contract
entered between both the parties and the appellant had already
paid the total consideration amount of Rs. 11,51,000/- to the

builder for building the property.

The appellant has prayed for the following reliefs:-

(A) Pass an order setting aside and modify the impugned

order/judgment dated 01.02.2021 passed by the Regulatory
Authority to the extent that the right of the appellant be
determined to obtain the property, and the compensation for non

compliance of the condition stated in the construction agreement.



The respondent, despite publication of notice in the newspaper neither
appeared nor filed any reply/objections to the grounds of appeal in the

present case.

After treating the service of notices to the respondent as sufficient, the
Tribunal on 16.05.2023, finally proceeded ex-parte against the

respondent.

Heard Ms. Kaviya Singh, learned counsel for the appellant and perused

the record. No one appeared on behalf of the respondent.

From the examination of pleadings, records annexed with the appeal
and submissions of learned counsel for the appellant, the facts are as

follows:-

The appellant entered into an oral deal in November 2018 with
the respondent for possession of a row house in the
society/project being developed by the respondent, and on
20.12.2018 the registry in favour of the appellant was done of
plot no. 29, Khasra Sankhya-471, in project of the respondent
namely Ghar Parivar, Bhakhamau, Bakshi Ka Talab, Luckow and
the appellant deposited a sum of Rs. 3,00,000/- to the respondent
for the registry on 20.12.2018. As per the learned counsel for the
appellant the builder has divided the complete deal into two
halves — one for registration of sale deed and second for
construction of row house of 450 sq.ft., and as per agreement, the
respondent was to provide a constructed row house of 450 sq.ft.,
built up area 750 sq.ft. consisting of first floor on the aforesaid

plot no. 29 as per specifications mentioned in the brochure.

On 20.12.2018, an amount of Rs. 4,00,000/- was paid by the
appellant on the day of registry of the land as token amount for
construction of the row house. Further, on 25.02.2019 an amount
of Rs. 2,50,000/-, on 13.06.2019 an amount of Rs. 1,00,000/- and
on 01.08.2019, an amount of Rs. 1,00,000/- which means that
total amount of Rs. 11,50,000/- was paid by the appellant to the
respondent against the unit in question, but the appellant did not

get the possession of the unit.
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The appellant filed complaint before the Regulatory Authority on
04.10.2019 seeking refund of the deposited amount, against
which notice to the respondent were issued but the respondent

did not appear.

On 02.11.2020, Lucknow Developed Authority without issuing
any notice to the appellant raided the half constructed row house

at Plot no. 29 and demolished the same.

The complaint dated 04.10.2019 was decided in the manner as

stated in para 1.1 above.

The appellant filed a fresh complaint on 05.10.2020, seeking
possession with delay interest, which was decided in the manner

as stated in para 1.2 above.

After examining the pleadings, records and the submissions of appellant, we

frame following questions:-

(1) Whether there was any Allotment Letter/Agreement executed

between the appellant and the respondent?

(1)) Whether the conveyance deed of the land no. 29 was executed
by the respondent in favour of the appellant in pursuance to the

Allotment Letter/Agreement?

(i11) Whether the non-compliance of the Construction Agreement
dated 20.08.2019 between the appellant and the respondent is
covered under the Act, 2016?

(iv) Whether Annexure no. 3 is the brochure of a project, launched

by the respondent?

Vide question no. (i), we are required to examine as to whether there
was any Allotment Letter/Agreement executed between the appellant
and the respondent.

From the perusal of pleadings and records, we don’t find any Allotment
Letter of the unit. Learned counsel for the appellant placed on record
only an independent conveyance deed of the plot in question in favour
of the appellant, which only shows that the appellant had purchased the
land from the respondent at a consideration of Rs. 3,00,000/-, which
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was paid on the day of registration and nowhere in the conveyance deed
it is mentioned that the land is being sold with reference to any booking
made by the appellant. Though the learned counsel for the appellant
submitted that the respondent has divided the complete deal into two
halves — one for registration of sale deed and second for construction of
row house of 450 sq.ft., but she could not place on record any
documentary evidence in support of her submission. Hence, there is no
allotment made by the respondent in favour of the appellant. Question
no. (1) is answered accordingly.

Vide question no. (ii), we are required to examine as to whether the
conveyance deed of the land no. 29 was executed by the respondent in
favour of the appellant in pursuance to the Allotment Letter/Agreement.
Learned counsel for the appellant placed before us a construction
agreement dated 20.08.2019 executed between the both the parties,
which appears to be a general agreement for only construction purpose
and nowhere in this agreement it is mentioned that the land in question
was allotted to the appellant by the respondent in pursuance to any
agreement to construct and then to hand it over. Even the appellant has
submitted that looking the fact that the respondent has vast experience
in construction activity the appellant entered into a construction
agreement. The said construction agreement was entered on 20.08.2019
1.e. after 9 months from the date of registration of plot no. 29 in favour
of the appellant on 20.12.2018, which shows that it is merely a
construction agreement between the appellant and the respondent of
plot no. 29 measuring about 41.821 sq. mt. Therefore, it can be said that
the agreement produced by learned counsel for the appellant before us
is only a general construction agreement. Question no. (ii) i1s answered
accordingly.

Vide question no. (iii), we are required to examine as to whether the
non-compliance of the Construction Agreement dated 20.08.2019
between the appellant and the respondent is covered under the Act,
2016.

The provisions of the Act, 2016 are applicable only in those cases
where any plot/unit/flat are sold and purchased under any booking or
allotment. In the instant case, there is no booking and no allotment in

pursuance to that booking. The appellant had only purchased an
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independent plot no. 29 measuring about 41.821 sq. mt., regarding
which a conveyance deed has been executed and placed on record and
an amount of Rs. 3,00,000/- has also been paid on 20.12.2018 for
registration of the land. After 9 months of purchasing the land a
construction agreement dated 20.08.2019 was executed between the
parties and as per the learned counsel for the appellant, the appellant
had further paid and amount of Rs. 8,50,000/- for the construction of
the row house on various dates before entering into this construction
agreement. Contract between any person with the construction
company for building a house is not covered under the provisions of the
Act, 2016. Question no. (iii) is answered accordingly.

Vide question no. (iv), we are required to examine as to whether
Annexure no. 3 is the brochure of a project, launched by the
respondent.

After perusal of annexure no. 3, we are of the opinion that it cannot be
said to be a brochure of a project. There is a four page document, which
is claimed by the learned counsel for the appellant to be a brochure of
the project, launched by the respondent.

A brochure contains the name of the project, its location, proposed
types of units and various other clauses regarding time frame, payment
plan and so on. In the document placed by the learned counsel for the
appellant even nothing is mentioned about who has launched the
project on any of the pages. In our opinion, annexure no. (3) cannot
said to be a brochure of any project. Question no. (iv) is answered
accordingly.

In view of the preceding observations, after examining the pleadings on
record and submissions of learned counsel for the appellant, we are of
the view that there was neither any application for allotment nor any
builder buyer agreement between the parties. There is only a
conveyance deed produced by the learned counsel for the appellant,
which shows only the purchase of land, even otherwise this purchase
was not in pursuance of any agreement. Subsequently, the construction
agreement placed by the learned counsel for the appellant only
establishes the contract was made for construction, which can be made

between any of the parties even outside the domain of RERA Act.



Learned counsel for the appellant was unable to produce supporting
documents to the pleadings.

From the above analysis, we are of the opinion that apart from the sale
consideration of Rs. 3,00,000/- for plot no. 29 measuring about 41.821
sq. mt., for which, a sale deed has been placed on record, the appellant
has paid an amount (Rs. 8,50,000/-) (Rs. 4,00,000/- on 20.12.2018, Rs.
2,50,000/- on 25.02.2019, Rs. 1,00,000/- on 13.06.2019 and Rs.
1,00,000/- on 01.08.2019) towards the construction of row house. The
grievance of the appellant is not covered under the provisions of
the Act, 2016, due the lack of any allotment/builder buyer agreement
or any other document in support of submissions. Hence the instant
appeal

i.e. Appeal No. 343/2021 is dismissed.

The appellant is at liberty to approach appropriate forum, if so advised.

(K.K. Jain) (D.K. Arora)

Dated: 16.05.2023
VIJAYKUMAR



