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l.

Heard learned counsel for the parties and perused the record.

The appellant allottee, by the instant appeal, is raising challenge to the
order dated 25.02.2022, passed by the U.P. Real Estate Regulatory
Authority at Lucknow (for short, ‘Regulatory Authority’) in Complaint No.
LKO/162/06/75647247/2021, partly allowing the complaint directing the
respondent-promoter to refund the deposited amount after deducting the

earnest money in terms of the agreement.
The appellant has filed the instant appeal seeking following reliefs: -

(i)  To admit the appeal and call for the record of the complaint no. LKO
162/06/75647/2021 from respondent no. 1.

(ii) To allow appeal with cost throughout and set aside impugned
judgment/order dated 25.02.2022 passed by the respondent no. I in
complaint no. LKO 162/06/75647/2021 annexed as annexure no. 19
to this appeal.

(iii)  To award interest on the deposited amounts in terms of the provisions

contained in Section 18 read with Section 2(za) of the Act 2016.



(iv)  To order to refund the total deposited amount i.e. Rs. 14,59,398/- or
after deducting the cheque amount i.e. Rs. 8,95,609/- as mentioned
in sub para- XIII of para 5 of this appeal subject to realization of

cheque amount issued by respondent no. 2.

(v)  To direct the respondent no. 1 to take appropriate action after
conducting an enquiry in accordance with law against the
respondent no. 2 for obtaining promoter and project ID mentioned
in sub para Il of para 5 of this appeal by practicing fraud before

respondent no. 1.

The sole question that arises for consideration is as to whether the
impugned order is lawful and just, and /or, whether the appellant is entitled

to refund of the entire deposited amount along with interest thereon.
The facts, inter se, parties are not in dispute.

The appellant applied for a flat/unit in the project floated by the respondent
in the name and style ‘Kutumb’/ ‘Excella Kutumb’, developed on Khasra
Nos. 2675sa, 2677, 2833/2, 2834 and 2837sa situated at village Bakkas,
Sultanpur Road, Lucknow. The provisional allotment letter dated
29.03.2017, allotting 3BHK flat no. C2-802, was issued. The cost of the
unit was at Rs. 28,08,000/. Pursuant thereof, appellant deposited at
Rs.14,59,391/- by 17.04.2018. It appears that, thereafter, appellant did not
deposit further installment, consequently, notices/letters dated 01.05.2019,
22.06.2020, 09.10.2020, 20.07.2020 and 17.08.2020 respectively came to

be issued by the respondent, calling upon the appellant to make payments.

It appears that the appellant was financially distressed, consequently, vide
e-mail dated 04.11.2020 requested for allotment of smaller flat 1.e. 2BHK
flat. Earlier also, appellant vide e-mail dated 31.01.2019 had requested for
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cancellation of the allotment of 3BHK flat and requested that 2BHK flat
be allotted. Thereafter, it appears that 2BHK unit/flat came to be allotted,
at Rs. 23,40,000/- which was subsequently cancelled during the pendency
of the complaint, for default, after due notice. The complaint for refund
filed under Section 31 by the appellant came to be registered on
14.06.2021. In other words, the facts reflect that after making the request
by the appellant for smaller unit, due to financial constraint, no further
installment, towards 3BHK flat, or 2BHK flat came to be deposited. This

fact, on query, is being admitted by the learned counsel for the appellant.

Admittedly, cancellation notice dated 26.07.2021 terminating the
agreement was not challenged by the appellant in terms of Section 11(5) of
the Act. The said notice admittedly, was duly received by the appellant
through post on 18.11.2021 and e-mail dated 26.10.2021, however, was not
subjected to challenge before U.P. RERA, as well as, in the appeal. The
appellant seeks refund of the balance amount of his deposit along with the
interest thereon. In other words, cancellation of the agreement/unit is not
under challenge. The only question to be determined is as to whether
appellant, in the circumstances, is entitled to refund of the deposit along

with interest thereon.

The learned counsel for the appellant submits that refund was sought by
the appellant due to default of the respondent in not raising the construction
as promised. Further, respondent has not approached with clean hands. It
is urged that none of the notices was received by the appellant, further, the
notices are ante-dated. The respondent for the first time send the

cancellation notice of the unit during the proceedings of the complaint.

We have perused the pleadings setup by the appellant in the complaint and

in the instant appeal. There is no pleadings of the facts that is being pressed
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by the learned counsel for the appellant. The factual foundation with regard
to the invalidity of the cancellation notice has not been setup by the
appellant. On the contrary, commutations of the appellant (e-mails dated
31.01.2019 and on 04.11.2020) clearly demonstrate that appellant was
under financial distress, therefore, requested the respondent to cancel the
earlier allotted 3BHK flat and allot a smaller unit i.e., 2BHK flat. The
request was accepted by the respondent, however, the appellant failed to
pay the subsequent installments. The allotment/agreement came to be
cancelled after due notice. In other words, it was not the case of the
appellant that he desires to withdraw from the project due to default of the

respondent.

It is not being disputed by the appellant that after cancellation of the unit,
Rs. 8,95,609/- came to be refunded by the respondent to the appellant on
28.03.2022, thereafter, Rs. 1,65,900/- was refunded through NEFT on
07.07.2022 i.e. Rs. 10,61,507/- in total.

The appellant seeks refund of the balance deposit i.e. Rs. 3,47,344/- (Rs.
14,08,851 — Rs. 10,61,507). The learned counsel for the respondent
submits that respondent-promoter after deducting earnest money at 10
percent of the sale consideration of 2BHK flat (Rs. 23,40,000/-) at Rs.
2,34,000/- plus, tax thereon, at Rs. 1,13,344/- i.e. total amount at Rs.
3,47,344/- from the amount deposited by the appellant (Rs. 14,08,851/-).
The remaining amount at Rs. 10,61,507/- was refunded to the appellant. In
other words, it is submitted by the learned counsel for the respondent that
nothing remains to be paid to the appellant. The appellant was in default

due to financial constraint, therefore, decided to withdraw from the project.

It is not in dispute that appellant had defaulted in making payment of the

installments towards the cost of the unit, in the circumstances, respondent
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promoter was justified in cancelling the unit and refunding the amount after

deducting the earnest money. The question is, accordingly, answered.

The learned counsel for the appellant failed to show any illegality, infirmity

or jurisdictional error in the impugned order.

It is clarified no other ground or point was pressed by the learned counsels

for the respective parties.

Having due regard to the facts and circumstances of the case, the appeal is

dismissed.

No order as to costs.

(Rameshwar Singh) (Suneet Kumar)

Dated: 26.11.2025
NIKITA



