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Heard learned counsel for parties.

The appellant allottee, by the instant appeal seeks to condone delay of 838
days in instituting the appeal beyond the period of limitation. The
impugned order came to be passed by the UP RERA on 28.01.2020,
directing the respondent promoter to handover possession. The complaint,

however, was filed for refund of the amount due to delay in the project.

The respondent did not comply the decree, aggrieved, on legal advice, the
appellant filed a second complaint on 12.09.2020 again seeking refund of
the amount. It is submitted that the appellant allottee mislead by the UP
RERA portal, wherein, it was provided that an allottee may file second
complaint for a new cause of action. In these circumstances the second
complaint was filed, which came to be dismissed on 09.04.2024 on the
principle of res judicata. It is thereafter, on legal advice, the appellant

instituted the present appeal on 27.05.2024.

It appears that the appellant had filed execution proceedings, which was,

however, subsequently withdrawn to pursue the second complaint.

Learned counsel for appellant submits that the judgment and decree is

patently illegal for the reason that the possession of the unit was imposed



upon the appellant in a delayed project, whereas, appellant was insisting
for refund of his amount along with interest thereon. In this backdrop, it is
submitted that the respondent cannot impose upon the appellant a unit in

violation of Section 18 of the Act in a delayed project.

Further, submission of learned counsel for the appellant/applicant is that
the delay in filing the instant appeal is squarely covered by Hon’ble
Supreme Court’s order dated 10.01.2022, passed in Suo Motu Writ (Civil)
Petition No. 3/2020 titled as In Re: “Cognizance for Extension of
Limitation” whereby the limitation is extended from 15.03.2020 to
29.05.2022, hence, the delay of 838 days after expiration of the limitation
period in filing the instant appeal be condoned and the appeal be registered

as Regular Appeal.

In Pathapati Subba Reddy Vs. Special Deputy Collector; 2024 SCC
Online SC 513, the Hon’ble Supreme Court observed that Courts are
empowered to exercise discretion to condone the delay if sufficient cause
has been explained, but that exercise of power is discretionary in nature
and may not be exercised even if sufficient cause is established for various
factors such as, where there is inordinate delay, negligence and want of due

diligence.

The Hon’ble Supreme Court in Inder Singh Vs. State of Madhya
Pradesh; 2025 SCC Online SC 600 in para-14 observed that in a
particular case, the merits have to be examined, it should not be scuttled

merely on the basis of limitation. Para-14 of the said judgment extracted:

“14. There can be no quarrel on the settled principle of law that
delay cannot be condoned without sufficient cause, but a major
aspect which has to be kept in mind is that, if in a particular case,
the merits have to be examined, it should not be scuttled merely on
the basis of limitation.”
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The Hon’ble Supreme Court placed reliance on the decision rendered in
Ramchandra Shankar Deodhar Vs. State of Maharashtra; (1974) 1
SCC 317, wherein following observations as made in para-10-

....... In the first place, it must be remembered that the rule
which says that the Court may not inquire into belated and
stale claims is not a rule of law, but a rule of practice based
on sound and proper exercise of discretion, and there is no
inviolable rule that whenever there is delay, the Court must
necessarily refuse to entertain the petition. Each case must
depend on its facts. The question, as pointed out by
Hidayatullah, C.J., in Tilokchand Motichand Vs. H.B. Munshi
[(1969) 1 SCC 110, 116 : (1969) 2 SCR 824] “is one of
discretion for this Court to follow from case to case. There is
no lower limit and there is no upper limit... It will all depend
on what the breath of the fundamental right and the remedy
claimed are and how the delay arose”.

On specific query, learned counsel for appellant submits that subsequently
the unit came to be terminated by the respondent promoter on 20.05.2024
for the reason that the appellant refused to take possession but insisted for
refund. In this backdrop it is submitted that the delay, if any, is not willful

and deliberate but bona fide due to wrong legal advice.
Cause shown is good and sufficient.

The application for condonation of delay is allowed and the delay in filing

the appeal is accordingly condoned.

Registry is directed to convert this defective appeal into regular

appeal.

List this case for orders/hearing on 13.08.2025.
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