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1. Heard Sri Vinay Lakhani, learned counsel for the appellant and Sri
Aditya Shanker Tiwari holding brief of Sri V.K.S. Bisen, learned

counsel for the respondent.

2. Learned counsel for the respondent has paid the cost through cheque to

the counsel for the appellant.

3. The appellant/allottee by the instant appeal has raised challenged to the

order dated 04.03.2022 passed by learned Regulatory Authority in
Complaint No. LKO162/01/67683/2021, whereby, the complaint of the

appellant/allottee for possession and interest came to be rejected being

pre-mature.

4. The following questions arises for considerations :

(1)  whether appellant/allottee is entitled to interest on his

deposit till occupancy/completion certificate (OC/CC), or



till the date of handing over possession of the unit
whichever is later;

(1))  whether respondent/promoter has adopted unfair method,
unfair deceptive practice, or fraudulent practice upon the
allottee to extract money towards the unit;

(i11)) whether the respondent/promoter has exposed itself for

penal consequences under Chapter VIII of the Act, 2016.

Question Nos. 1 & 2
Both questions are inter connected and based on same facts, accordingly

are being decided together.

The facts inter-se parties are not in dispute. The appellant/allottee made
an application for booking a flat (unit) on 24.03.2011 with the Omaxe
Ltd. in group housing project by depositing Rs. 02 lakhs. Provisional
allotment letter dated 07.12.2012 was issued by the respondent
alongwith a demand at Rs. 3,21,506.54/- which was duly complied by
the appellant. The respondent/promoter vide communication dated
03.04.2013 informed the appellant allotting flat bearing No. 1903 in
Tower ACACIA-B in ‘Omaxe Residency-II’ project. Thereafter, vide
communication dated 09.05.2013, the respondent/promoter demanded
payment at Rs. 5,89,213.45/- alongwith interest at Rs. 8121/- for delayed
payment charged at 18/24 percent per annum. The respondent from the
date of allotment dated 22.03.20211 to 28.12.2016 had demanded and
collected from the appellant Rs. 34,49,952.65/- which is reflected from
their computation and demand letter. It is thereafter a formal allotment

letter for the unit came to be executed on 22.03.2017, alongwith, demand



made by the respondent at Rs. 3,31,000/- towards internal plaster and
flooring alongwith advance payment at Rs. 21,800/-. In other words,
appellant until 30.06.2017 had paid Rs. 36,56,732.70/- excluding
ST/GST.

Appellant, on final allotment of the unit on 22.03.2017, was required to
pay Rs. 1,68,625/- at the time of offer of possession plus stamp
duty/registration charges and other dues, if any. In other words, the
respondent had extracted Rs. 36,56,732.70/- against the sale
consideration at Rs. 38,25,000/-, therefore, withheld the amount for 06
years without paying any interest thereon, on the contrary, as per Clause
34 of the allotment letter, respondent was entitled to charge interest at 24
percent on delayed payment. The formal allotment letter/agreement came

to be executed thereafter.

Learned counsel for the appellant submits that respondent/promoter has
indulged in fraud/misrepresentation and has adopted unfair, deceptive
practice by extracting money for a project which was yet to see the light
of the day as per law. It is submitted that the respondent purchased the
parcel of land for the project in 2006-07. The No Objection Certificate
(NOC) for the group housing colony, situated on 121.762 acre land in
the Village-Sarsawan, Sultanpur Road, Lucknow, came to be issued by
the Airport Authority on 04.04.2013. The Lucknow Development
Authority (LDA), thereafter, sanctioned the layout plan for Phase-1 of
the project on 21.12.2016, followed by, Permit (4095) for construction of
the sanctioned layout plan for the group housing (GH 4) came to be
issued by the Lucknow Development Authority on 04.01.2017. The



permit was valid until 30.12.2021. It is after sanction of the layout plan,
followed by permission to construct the project, respondent issued the
allotment letter dated 22.03.2017. As per Clause 39(a), the project was to
be completed within 48 months plus minus six months i.e. by September,
2021. As per Quarterly Progress Report (QPR) uploaded on the RERA
portal by the respondent shows that construction work of the project

commenced on 02.01.2018.

In view thereof, it is evident that the respondent without having the
requisite layout sanction and the permit to construct, had floated the
project. The project which was yet to be conceptualized and commenced,
the respondent, however, had extracted money against the garb of
tentative allotment extracting almost 85 percent of the sale consideration.
In other words, it appears that the construction of the project commenced
without having the requisite sanction from the competent authority. As
on 31.03.2018, 70.78 percent of the project was complete and
approximately 75.70 percent of the cost of the project was incurred,
which is evident from the certificate dated 31.03.2018 issued by the
Chartered Accountant of the respondent. It is evident that construction
commenced after 06 years of the booking, and or, prior to the sanction of
the layout plan. The respondent to the specific and categorical assertion
made by the appellant has not denied, nor, clarified the factual position

in its objections to the memo of appeal.

In the aforenoted facts respondent has violated the provisions of the U.P.
Urban Development and Planning Act, 1973 [Sections 14 and 15], by

undertaking construction without having the layout plan of the project
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sanctioned. Further, a one sided allotment letter came to be executed on
22.03.2017 after 06 years of booking/provisional allotment of the unit,
wherein, the possession date of the unit was declared for the first time,
on or before September, 2021. The cumulative period of the project,
thus, approximately was 12 years taken from 2011. The OC/CC of the
project for Towers 6, 7, 8 and shops/club was received on 19.02.2021,
which has no co-relation to the unit allotted to the appellant being
ACACIA-B. It is further submitted that completion certificate till date
has not been upload by the respondent on the U.P. RERA portal.

Learned counsel for the appellant in the aforenoted facts submits that
appellant is not at default, on the contrary, the respondent/promoter has
not only defaulted, but had indulged in gross unfair deceptive practice,
fraud and misrepresentation by raising additional demand at Rs.
6,90,921.44/- on 14.10.2024, over and above the earlier demand at Rs.
2,08,852.50/-. The money towards the project was collected on a false
and mis-leading promise made by the respondent that the project is duly

sanctioned.

The respondent in the written statement filed in reply to the memo of
appeal has not emphatically denied the facts pleaded by the appellant. It
is not disputed by the respondent that appellant had booked a unit in the
group housing project on 22.03.2011. As per terms and conditions
appended to the application form, in Clause-4 it was stated that the
booking is as per tentative plan/design; Clause-5 provided that
application for the unit is purely tentative and not an allotment of the

unit. Clause-37 notes that the allotment is subject to terms and conditions
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of the sanction of layout/license, issued or to be issued, by the concerned
authority. In other words, it is admitted by the respondent that on the

date of booking, the layout map of the project was not sanctioned.

Learned counsel for the respondent in his oral submissions stated that
pursuant to Integrated Township Policy, 2005, respondent received
license to develop an Integrated Township. It is submitted that the group
housing was made, part and parcel of the Integrated Township. The
layout plan of the Integrated Township came to be sanctioned by the
competent authority (Lucknow Development Authority) on 08.07.2014,
after due approval and sanction from the State Government, wherein,
clearly demarcating the various group housing projects, including, the
Residency New Block in which the unit of the appellant was situated
(Residency-2, Group Housing-4 (GH-4)). The group housing project,
thereafter, came to be sanctioned by the LDA on 21.12.2016. The project
of the respondent came to be registered as “ongoing” project with U.P.
RERA on 27.07.2017. The offer of possession was issued on 27.02.2021
raising demand at Rs. 2,34,906/-.

Learned counsel in his oral submissions stated that layout plan of
Residency Group Housing came to be sanctioned on 15.11.2010, though,
there is no pleading to that effect and no document has been filed in
support thereof. Whereas, the appellant has made a categorical statement
that layout plan for the project came to be sanctioned on 31.12.2016. In
case, the layout plan, as is being submitted by the learned counsel for the
respondent, is taken on face value, the learned counsel is unable to

explain that in the event of the layout plan of the group housing being
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sanctioned on 15.11.2010, what was the reason of having booked the
unit of the appellant in 2011 provisionally. The terms and conditions do
not reflect that the layout plan is sanctioned. The Airport Authority
issued NOC of the project on 04.04.2013. Further, learned counsel is
unable to explain as to how a subsequent approval of the group housing
layout plan came to be issued in 2016 and permit for construction was
issued by the LDA on 04.01.2017. It is, thereafter, the final allotment
letter/agreement dated 29.03.2017, came to be issued. In the
circumstances, it is clear that respondent is attempting to blow hot and
cold at the same time. The submissions of learned counsel for the
respondent cannot be accepted as no plausible explanation has been

furnished by the respondent of the anomalies noted hereinabove.

Learned counsel for the respondent further submits that as per company
policy whenever any allottee enters into litigation, a legal flag is raised
and the company does not correspond with the allottee by issuing any
letters/communications till pendency of the /is/suit. It is submitted that
after passing of the impugned order dated 04.03.2022, an offer of
possession was made to the appellant on 15.04.2022. It is further
submitted that appellant instead of clearing dues and taking possession,
appellant has entered into frivolous litigation by instituting the present
appeal on 03.05.2022. It is submitted that there has been no delay in
completion of the project, project came to be completed before the due

declared date from the date of allotment/agreement i.e. 22.03.2017.

Submissions of learned counsel for the respondent, prima-facie, appears

to be reasonable and attractive, however, on close scrutiny lacks merit,
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rather, perpetuates fraud/mis-representation and fortifies indulgence in
unfair and fraudulent practice by the promoter. The promoter cannot take

advantage of his own wrong.

Unlike the Consumer Protection Act, 2019, that defines “unfair trade
practice” in Section 2(47), whereas, under RERA Act, 2016, the
expression employed by the legislature, in Section-7 for revocation of
registration, is for “any kind of unfair practice or irregularities”, for the
purpose of permitting the sale or development of any real estate project
promoter adopts any ‘unfair method or unfair or deceptive practice’,
inter-alia, including, indulgence in any fraudulent practices; or the
promoter represents that he has approval or affiliation which such
promoter does not have. In other words, unfair practice would refer to
deceptive, fraudulent or unethical business methods employed by the
promoter to get unfair advantage and thereby cause harm/injury to the

allottee.

The promoter in the given facts of the case in hand collected money from
the prospective buyer (allottee) without obtaining the required
permission i.e. layout plan/building plan, therefore, respondent/promoter
has adopted unfair and fraudulent practice to deceive the
appellant/allottee and thereby cause loss to the allottee. Admittedly, from
the date of allotment till the issue of allotment letter/agreement on
22.03.2017, the respondent had collected 85 percent of the cost,
thereafter, in the allotment letter it was provided that the project would
be completed on or before 54 months i.e. by September 2021. The offer

of possession was sent on 27.02.2021, in other words, the project came



18.

to be completed on or before the due date declared in the allotment letter.
On query, the learned counsel for the respondent is unable to explain as
to how promoter had collected a substantial sum towards the sale
consideration, on or before, allotment of the unit in 2017. In the
circumstances, there is fallacy in the submission of the learned counsel
for the respondent that the project was completed by due declared date
lacks merit. It is not open for the respondent to have enjoyed the deposit
made by the appellant for the unit since 2011 onwards, thus, depriving
the allottee interest on the deposit for a project which was admittedly
delayed, and or, fraudulently the declared due date of competition of the
project was never declared since 2011. The promoter, however,
continued to demand amounts of money against tentative allotment. The
allotment of the unit came to be made in 2017 after the layout plan of the
project came to be sanctioned in December 2016. In the circumstances,
the appellant/allottee would be entitled to interest on his deposit for the
period w.e.f. 22.03.2011 till the date of obtaining OC/CC or handing
over possession of the unit whichever is later. The respondent, however,
would be entitled to deduct 48 months (construction time) from the
period i.e. the timeline for the construction of the project w.e.f.
23.03.2017 to date of OC/CC.

Question Nos. 1 and 2 are decided accordingly.

Question No.3

The respondent/promoter has indulged in fraud and mis-representation
and unfair and fraudulent practice as is evident from the facts discussed
hereinabove while answering question Nos. 1 and 2. The terms and

conditions of the agreement which is in conflict with the statutory
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provisions of Act, 2016, would not bind the appellant. The obligations,
responsibilities and functions imposed upon the promoter is by operation
of law and would intervene in the terms and conditions of the agreement.
The respondent/promoter has exposed himself for penal consequences
under Chapter VIII of the Act, 2016.

Question No.3 accordingly answered.

It is clarified that no other ground or points was pressed by the respective

parties.

Having due regard to the facts and circumstances of the case and for the
reasons assigned hereinabove, the appeal succeeds and is accordingly

allowed by passing the following orders :-

(i)  The impugned order dated 04.03.2022 passed by the Regulatory
Authority in Complaint No. LKO162/01/67683/2021 is set-aside
and quashed;

(1)  The appellant/allottee shall be entitled to delay interest on deposit
at MCLR+1 percent w.e.f. 22.03.2011 till the date obtaining
OC/CC or handing over possession of the unit whichever is later;
the period of 48 months would be deducted from the delayed

period;

(i11)) The respondent shall issue offer of possession of the unit to the
appellant but would not be entitled to charge any additional

amount from the appellant being in default;



(iv) The Regulatory Authority is directed to proceed against the
respondent/promoter under Chapter VIII of the Act, 2016 in

accordance with law;

(v)  The cost of litigation assessed at Rs. 25,000/- to be paid by the
respondent/promoter to the appellant within 45 days from the date

order 1s uploaded on the portal;

Registry is directed to communicate this order to the learned Regulatory Authority
for perusal and compliance.

(Rameshwar Singh) (Sanjai Khare) (Suneet Kumar)

Dated: 10.04.2025
PRADEEPKUMAR



