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This appeal has been preferred under Section 44(1) of the Real Estate
(Regulation and Development) Act, 2016 (‘Act 2016°) by Sri Vishnu
Dutt Pandey (‘appellant’) against the order dated 29.11.2019 passed by
the Real Estate Regulatory Authority, Gautam Budh Nagar (‘Regulatory
Authority’) in Complaint No. NCR144/04/0824/2019 whereby the

following directions were passed:--

(1) The respondent (appellant herein) shall ensure taking possession
of the flat after making payment of due amount in accordance

with the agreement, within 90 days.

(2) The complainant (respondent herein) shall ensure taking delay

interest from the appellant at the rate of MCLR+1%.

(3) The complainant shall ensure providing details of amount due to

the appellant within 30 days.

(4) The complainant shall ensure delivery of possession of the flat to

the appellant within 120 days after completing all the facilities.

The facts of the case, in brief, as culled out from the memo of appeal are

that the appellant booked a Flat No. 0402, Tower-C3, with M/S
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Supertech Limited (respondent) on 11.12.2012 in its under construction
project “Supertech Ecovillage 2 which was supposed to be constructed
at Plot No. GH/01, Sector 16-B, Greater Noida, Gautam Budh Nagar,
admeasuring 1010 sq.ft. for a total sale consideration of Rs.34,00,070/-.

At the time of booking the appellant paid the booking amount of Rs.
3,40,007/- which was 10% of the total cost of the flat. Later on it came
to the knowledge of the appellant that the booked unit has been changed
with another unit at 20" floor by fabricating the booking form and

forging the signature of the appellant.

The same forgery was also done with the sister of the appellant who had
also booked a flat on the 4™ floor, adjacent to the appellant’s flat by
paying the same booking amount of Rs. 3,40,007/- on the same date.

When the appellant and his sister objected to the same and even called
the police then the respondent agreed to allot the originally booked flat.
The respondent said that only a single flat is available on 4™ floor and 2
adjacent flats on the same floor is not available. Therefore, the
appellant’s sister opted out of the project and agreed to adjust the
advance paid by her in the payments of the appellant, which was later on
adjusted by the respondent on 28.06.2013. Thus 20% of the total
amount of the said flat was paid to the respondent even before issuance

of the allotment letter.

After several follow-ups the allotment letter was issued to the appellant
on 18.05.2013 in which the total cost of the unit was manipulatively

increased from Rs.34,00,070/- to Rs.35,69,754/-.
The possession date as per the allotment letter was August, 2014.

For purchasing the aforesaid flat the appellant took housing loan of
Rs.21,00,000/- from ICICI Bank which was disbursed to the respondent
on 31.08.2013.

The appellant by making further payments paid 95% of the total cost of
the flat by August, 2013.
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Inspite of paying 95% of the total cost of the unit by August, 2013, the
respondent miserably failed in handing over the possession by due date

1.e. August, 2014 as per the allotment letter.

Without obtaining completion and occupancy certificates the respondent
raised demand of remaining 5% of the total cost of the unit on
21.03.2016, for Rs.1,84,912/- which was to be paid at the time of
possession.  The respondent also raised additional demand of
Rs.10,62,216/- through Possession Payment Demand Notice dated
21.03.2016.

Since the aforesaid demand of Rs.10,62,216/- was an illegal and
unwarranted demand by the respondent contrary to the statutory and
binding terms of contract, the appellant felt cheated and harassed at the

hands of the respondent.

The appellant paid Rs.1,84,912/- which was to be paid at the time of
possession but denied to pay Rs.10,62,216/- as this was illegal and
unwarranted demand over and above the agreed amount as per the

allotment letter.

Feeling cheated and trapped, the appellant started following up the
respondent over emails and in person by visiting respondent’s office but

all the efforts went in vain.

Till 2019 the respondent kept the appellant lingering on, on some or
other pretext and neither handed over the possession of the flat in
question nor provided the completion and occupancy certificates of the

project.

The respondent tried to extort money from the appellant in every
manner. The respondent even initiated arbitration proceedings, but
subsequently withdrew the same. The respondent even brought down

the said unwarranted demand to Rs.4,53,477/-.

The respondent approached the Regulatory Authority by filing
Complaint No. NCR144/04/0824/2019 on 22.04.2019 which was
disposed of on 29.11.2019 by the Regulatory Authority through an ex-

parte order.
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While filing the aforesaid complaint the respondent concealed the
material facts from the Regulatory Authority. In order to take exparte
order the respondent intentionally mentioned the inactive email-Id of the

appellant.

Request for changing the email id from ‘vishnu.dutt@yahoo.com’ to
vishnupandey77.77@gmail.com’ has already been made by the
appellant to the respondent through email dated 12™ January, 2017. The
email ‘vishnupandey77.77@gmail.com’ has been in communication
with the respondent since beginning. There have been communications
through said email ‘vishnupandey77.77@gmail.com’ from the CRM

department of the respondent.

The appellant has lost complete faith and trust in the respondent’s
project as after paying 100% of the total cost of the unit the respondent
has not given possession of the unit to the appellant and is asking

unwarranted charges as mentioned above.

The appellant has challenged the order dated 29.11.2019 passed by the
Regulatory Authority on the following grounds:--

a. The Regulatory Authority failed to give any opportunity to the

appellant for being heard on merits.

b. The Regulatory Authority failed to appreciate the provisions of
the Act in awarding the interest for the delay in payment as well

as in possession.

c. The order dated 29.11.2019 has been passed in a very mechanical

manner without considering the actual plight of the appellant.

d. The Regulatory Authority below failed to consider the fact that
the complaint of the respondent was filed with malafide intention

of extorting money from the appellant.

e. The Regulatory Authority failed to consider the fact that the
alleged demand of Rs.10,62,216/- which was later revised to
Rs.4,53,477/-, by the respondent, before offering the possession,
was unwarranted and in clear breach of contract and violation of

governing provisions.



The Regulatory Authority failed to consider the fact that the
alleged demand of cost of differential is governed by the
provisions of Section 14 of the Act 2016.

Sub-section (2) (1) of Section 14 of the Act 2016 provides that the
promoter shall not make any additions and alterations in the
sanctioned plans, layout plans and specifications and the nature of
fixtures, fittings and amenities described therein in respect of the
apartment plot or building, as the case may be, which are agreed

to be taken, without previous consent of that person.

In the present case no such consent was ever taken by the

promoter from the appellant.

The Regulatory Authority failed to give any finding on the
advance maintenance charges arbitrarily levied by the respondent

in the alleged demand letter.

The Regulatory Authority failed to give any finding on the
additional compensation charges arbitrarily levied by the

respondent in the alleged demand letter.

The Regulatory Authority failed to give any finding on the labour
welfare charges arbitrarily levied by the respondent in the alleged

demand letter.

The order dated 29.11.2019 has been passed by the Regulatory
Authority in a very cursory manner and without any concrete
finding on the nature of charges mentioned in the alleged demand
letter and, therefore, forcing the appellant to go for out of court

settlement with the respondent.

The order dated 29.11.2019 has been passed on the basis of a
format order running for number of pages irrespective of the facts

of the case and provisions of the Act 2016.

Interest has been awarded to the respondent at the rate of
MCLR+1% for and undefined period, in an arbitrary and

mechanical manner, without applying any judicial mind and
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incorrectly applying the observation of Hon’ble Bombay High
Court.

0. The appellant has lost complete faith and trust in the respondent’s
project as after paying 100% of the total cost of the unit the
respondent has not given possession to the appellant, moreover,

asking for the unwarranted charges as mentioned aforesaid.

p. The order dated 29.11.2019 is vague and ambiguous and has been
passed by the Regulatory Authority in clear abuse of powers

vested 1n it.

g. Entertaining the complaint of the respondent, the Regulatory
Authority has upheld the disproportionate gain of the respondent

and its unfair trade practices.
The appellant has prayed for the following reliefs:--

(1)  To set aside the order dated 29.11.2019 passed by the Regulatory
Authority in Complaint No. NCR144/04/0824/2019 (M/S
Supertech Ltd. Vs. Vishnu Dutt Pandey) filed by the respondent.

(1)) To direct the respondent to refund the principal amount paid by
the appellant with interest.

(i11)) To direct the respondent to compensate the appellant for the losses
and mental agony.

(iv)  Cost of the appeal may be allowed.

The respondent filed its objection to the memo of appeal and submitted
that the present appeal is devoid of merit and is not maintainable before
this Tribunal under the provisions of the Act 2016, hence it requires to

be dismissed out rightly.

The respondent has not violated/breached the provisions of the contract

in any manner.

The appellant booked a flat in 4™ floor of Tower-C3, with the respondent
in its under construction project “Supertech Ecovillage 2 situated at
Plot No. GH/01, Sector 16-B, Greater Noida, admeasuring 1010 sq.ft.

for a total sale consideration of Rs.35,69,754/- as per the allotment letter.

The appellant mailed to the respondent and informed about the FIR
under Section 420 IPC for cheating and dishonestly allotting 20" floor to
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the appellant. In reply the respondent clearly stated that there was no
such things and provided detailed information to the appellant about his

booked unit no. RO190C30402.

The allotment letter was signed on 18.05.2013. However, the appellant
did not adhere to the conditions of the schedule mentioned in the

allotment letter.

In accordance with agreed terms and conditions of the allotment letter
the respondent was to give possession of the flat/unit to the appellant by
August, 2014 (including grace period of 6 months). The clause of
possession is subject to timely payment of the installments in accordance
with the agreed payment schedule. Payment of installments is sine qua

non for completion of the project within the prescribed timeline.

It is denied that after payment of 95% no balance amount was required
to be paid. The possession of the flat was not given to the appellant due

to default in payments attributable to the appellant.

The respondent sent a letter to the appellant on 21.03.2016 wherein it
was specifically informed that the flat is at a pre-possession stage and
certain formalities are required to be fulfilled before the actual
possession can be duly offered and only after completion of the pre-
possession formalities, the possession of the said flat will be delivered to
the appellant. Along with the said letter a pre-possession outstanding
statement was also attached wherein the appellant was required to pay
the net due amount of Rs.10,62,216/- and any failure to pay the same
shall attract penalty at the rate of Rs.5/- per sq.ft. per month in

accordance with the agreed terms of the allotment letter.

In accordance with the agreed terms and conditions of the allotment
letter the respondent was to give possession of the said flat to the
appellant by August, 2013 (including grace period of 6 months).
However, the said clause of possession is subject to timely payment of
the installments in accordance with the agreed payment schedule. The
appellant cannot get the benefit of his own default by not taking the

possession and by not paying the balance amount to the respondent.

The order dated 29.11.2019 passed by the Regulatory Authority is

within jurisdiction and, therefore, is not erroneous.
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On 23.04.2019 a notice was issued by the Regulatory Authority to the
appellant to be present on the next date of hearing and file written
statement, but the appellant with malafide intention did not appear
before the Regulatory Authority on the date of hearing i.e. 27.05.2019.
On the 2™ date of hearing i.e. ;on 05.08.2019 also the appellant did not
appear before the Regulatory Authority and, therefore, the Regulatory
Authority issued public notice against the appellant. Even after issuance
of public notice the appellant did not appear before the Regulatory
Authority on the last date of hearing. i.e. 20.09.2019. Thereafter the
Regulatory passed the ex parte order dated 29.11.2019.

The present appeal is based upon false and twisted facts to suit the
designs of the appellant and is an abuse of process of law and
contradictory to the provisions and spirit of the Act 2016. Thus, the
present appeal is neither sustainable legally nor tenable upon facts and
merits and 1s misconceived being utterly devoid of merits and as such is

liable to be rejected with heavy costs.

The appellant submitted his reply to the objection of the respondent
wherein the appellant denied the averments made by the respondent in
its objection and reiterated the averments made in the memo of appeal.
The appellant further submitted that the provision of 6 months’ grace
period in the allotment letter was for force majeure/unforeseen
circumstances which is not applicable in the present case. The delay in
the completion of the project has been due to diversion of funds by the

respondent and pending dues of the governing authorities.

There was no pre-possession stage as claimed by the respondent. The
remaining 5% amount was to be paid at the time of possession. The
possession was offered without even completing basic amenities and

obtaining the Completion and Occupancy Certificates.

The respondent is trying to hide its failure in handing over the
possession on time as well as unfair trade practices of extorting money

over and above the agreed amount as per the allotment letter.

Heard Sri Dhiresh Pandey, learned counsel for the appellant. No one

appeared on behalf of the respondent.



7.1

7.2

7.3

On examination of the pleadings, record of memo of appeal and
submissions of learned counsel for the appellant, the facts as cull out are

as follows:-

The appellant booked a Flat No. 0402, Tower-C3, with M/s Supertech
Limited (respondent) on 11.12.2012 in its under construction project
“Supertech Ecovillage 2” which was supposed to be constructed at Plot
No. GH/01, Sector-16-B, Greater Noida, Gautam Budh Nagar,
admeasuring 1010 sq. ft. for a total sale consideration of Rs. 34,00,070/-.
Initially, an amount of Rs. 3,40,007/- was deposited by the appellant as
10% of the total cost of the flat. Subsequently, on account of
cancellation of allotment by the sister of the appellant, the 10% amount
deposited amount by her towards the booking of the flat was adjusted by
the respondent on 28.06.2013 in the account of the appellant. Thus, total
20% of the total amount of the said flat was paid to the respondent. The
respondent issued the allotment letter to the appellant on 18.05.2013,
providing therein that the date of possession by August 2014 and further
a period of 6 months was liable to be extended for possession due to

unforeseen circumstances.

The appellant took a housing loan of Rs. 21,00,000/- from ICICI Bank
which was disbursed to the respondent on 31.08.2013. In this way, as
per appellant he has paid 95% of the total cost of flat by August 2013. It
appears that without obtaining the completion or occupancy certificate,
the respondent on 21.03.2016 raised demand of remaining 5% of the
total cost of the unit i.e. Rs. 1,84,912/-, which was to be paid at the time
of possession. The respondent also raised additional demand of Rs.
10,62,216/- through Possession Payment Demand Notice dated
21.03.2016. The appellant paid Rs. 1,84,912/- towards remaining 5%
cost of the unit, but he protested against the additional demand of the
respondent. The respondent on account of non-payment of the demand
by the appellant approached the RERA by means of Complaint No.
NCR144/04/0824/2019 on 22.04.2019, seeking direction against the
appellant for payment of outstanding dues of Rs. 10,62,216/- along with

penalty and for taking possession of the booked unit.
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The RERA issued notice to the appellant and on account of non-
appearance of the appellant proceeded ex parte and passed the impugned
order dated 29.11.2019, directing the appellant (the respondent in the
complaint) to make payment and take possession as per the agreement.
The complainant/respondent was directed to charge interest on the total
amount from the allottee/appellant on the outstanding amount @
MCLR+1% and the allottee/appellant was directed to pay the
outstanding amount. The respondent was also directed to provide the
details of the outstanding amount to the allottee/appellant within 30
days. The possession of the flat along with all the facilities was required

to be provided by the promoter/respondent within 120 days.

The appellant has challenged the ex parte order dated 29.11.2019 taking
a ground that respondent deliberately mentioned the inactive e-mail Id of
the appellant, while he had already made request to the respondent
through e-mail dated 12.01.2017 for changing his e-mail ID from
‘vishnu.dutt@yahoo.com’ to ‘vishnupandey77.77@gmail.com’. The
respondent was making communication with the appellant on the said
e-mail address, but the respondent in order to take ex parte order against
the appellant provided the inactive e-mail of the appellant on which the
notice was issued by the RERA and on account of lack of information
about the proceedings initiated by the respondent against the appellant,
he could not place his version before the RERA and in the absence of
the version of the appellant incorrect facts mentioned in the complaint
were appreciated by the Regulatory Authority while passing the
impugned order which adversely affect the allottee/appellant.

The respondent opposed the submission of learned counsel for the
appellant by filing objections to the grounds of appeal specifically
stating therein that the notice was issued by the RERA to the appellant
on 23.04.2019 granting time for filing written submission, but the
appellant with mala fide intention did not appear before the RERA on
the date of hearing i.e. 27.05.2019. On the second date of hearing on
05.08.2019 the appellant again did not appear and therefore, RERA
issued public notice against the appellant fixing the date 20.09.2019.
Finally RERA passed the ex parte order on 29.11.2019. There is no
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perversity and illegality in the same and prayed for dismissal of the

appeal.

On 22.10.2021 no one appeared on behalf of the respondent. As there
was no request of pass-over or adjournment of the case on behalf of the
respondent, therefore, the learned counsel for the appellant was heard
and after examining the objection filed by the respondent, the judgment

was reserved.

On examination of the pleadings, record and submissions of learned

counsels for the appellant, the following issues are framed:-
(1) Whether the service of notice on the appellant was sufficient?

(1)) Whether before proceeding ex parte against the appellant, the
Bench of the RERA, recorded sufficiency of service on the
appellant?

(i11) Whether the impugned order dated 29.11.2019 has been passed by

the Bench of RERA in violation of the principles of natural justice?

Before proceeding to examine the issues, we deem it proper to place on
record the relevant provisions of the Allotment Letter dated 18.05.2013
issued by the respondent. The relevant provisions of Allotment Letter

are being extracted as follows:

ALLOTMENT LETTER

“This forms an integral part of the Provisional Allotment made at
New Delhi on this 18" day of May 2013 between SUPERTECH
LIMITED, having its registered office at 1114, 11" floor,
Hemkunt Chamber, 39, Nehru Place New Delhi 110019.
(Hereinafter referred to as the ‘COMPANY’ which expressing
shall include its assigns, representatives etc. unless the subject

and context required otherwise) of the One Part: and

Mr. Vishnu Dutt Pandey 1068829
S/o Late mr. Ram Briksh Pandey
B-1302, Shastri Nagar,
Delhi-110052.



(Hereinafter referred to as the ALLOTTEE/S which expression

shall include his/her/their respective legal heirs, successors,

executors, transferers and assignees) of the Other Part, for the

Residential Unit No. (RO190C30402/Flat 0402) in C3 Tower in
the project called Eco Village-2 situated at Plot No.: GH-01,

Sector-16 B Greater Noida 201303, Gautam Budh Nagar (U.P.).

UNIT DETAILS:
Block C3 Type 2BHK
Unit R0190C30402/Flat Floor 4"
No. 0402 Floor
Super 1010 Sq.Ft. | | .
Area
COST UNIT
S. PARTICULARS AMOUNT
No. (Rs.)
1 BSP-Basic Sale Price 3232004.00
2. One Covd Car Parking 0.00
(FOC)
3. One Time lease-Value 0.00
(FOC)
4. IFMS 25250.00
5. Club Membership-Val 0.00
(FOC)
6. Elec Charge (@ 20000/KW 40000.00
7. Power Backup @ 20000/KV 20000.00
8. PLC Park Facing Val 50500.00
9. PLC Floor Value 151500.00
10. PLC Corner Val 50500.00
Total 3569754.00
PAYMENT PLANS:
The total payment has to be made by the allottees as per the
following schedule:
Installments Amount (Rs.)
At the time of booking 356975.42
Within 60 days of 1427901.68
booking
On completion of 321277.88
foundation
On casting of basement 321277.88
slab
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On casting of second 321277.88
floor slab

On casting of fifth floor 321277.00
slab

On casting of eight floor 321277.88
slab

On offer of possession 178487.00
Total 3569754.00

TAXES & LEVIES EXTRA AS APPLICABLE

Note: The above mentioned due dates for payment of installment
are projected dates. In case of any delay/advancement in the said
date, the same shall be informed to the Allottee/s accordingly and
that date shall be reckoned as due date for all purposes. In case of
non-payment of installments, the interest (@ 2% per month or any
part of a month shall be calculated from the due date subject to
the provisions of the clause No. 5 of terms and conditions of the
present Allotment letter.

PREFERENTIAL LOCATION CHARGES (PLC) : Extra
Charges, which are over and above the Basic Price as mentioned
above or in the price list and various clauses of this Allotment
Letter, shall become payable as per conditions of price list.

ADDITIONAL CHARGES (AC) : Additional charges, which are
over and above the Basic Price as mentioned n the price list and
various clauses of this allotment letter for providing the various
facilities, shall become payable as per conditions of price list.

POSSESSION OF THE UNIT: The possession of the unit shall
be delivered after execution of the sub lease deed in favour of
Allottee/s and on payment of the entire cost of the unit and
escalation charges, facility charges, meter installation charges,
registration charges and any other charge/s as may be intimated
by the company earlier or on the due date of possession. The
Allottee shall pay his/her complete remaining payment/possession
amount within 30(Thirty) days from the date of letter of offer of
possession. If the Allottee fails to make these above stated
payments and take possession within 30 days from the date of
letter of offer of possession, then an interest (@ 2% per month
shall be charged on the remaining amount. The Allottee shall also
be liable to pay holding charges, to be calculated on monthly
basis, to the Company for the entire period of delay in taking
possession of the allotted unit. The same shall be calculated at the
rat eof Rs. 5/- per sq ft. on the basis of super area of the unit.

1. The Possession of the allotted unit shall be given to the
Allottee/s by the Company by Aug, 2014. However, this period can
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be extended due to Unforeseen Circumstances for a further grace
period of 6 months. The possession period clause is subject to the
timely payment by the Allottee/s and the Allottee/s agrees to
strictly abide by the same in this regard.

2. The Company hereby agrees to pay penalty to the Allottee/s
@ Rs. 5.00 per sq. ft. of super area of unit per month for any
delay in handing over possession/offer of possession whichever is
earlier beyond the given date plus grace period of 6 months to
cover any unforeseen circumstances. The compensation amount
will be calculated after the lapse of the grace period and shall be
paid/adjusted at the time of final account settlement before
possession of the unit. The penalty clause will be applicable to
only those allottee/s who honour their agreed payment schedule
and make/s the payment of all his/her installments and additional
charges/PLC as per the payment plan agreed upon the Allotment
Letter.

Vide issue no. (i) we are required to examined as to whether the service
of notice on the appellant was sufficient. The objections of the
respondent as well as perusal of the impugned order reveals that the
notice was issued to the respondent on 23.04.2019 fixing 27.05.2019 for
hearing, but the appellant did not appear. On the second date of hearing
i.e. on 05.08.2019, the appellant/allottee again did not appear, therefore,
a public notice was issued fixing the date for final hearing on
20.09.2019, but the allottee/appellant did not appear on the said date.
Therefore, the matter was proceeded ex parte and the impugned order

was passed on 29.11.2019.

The appellant raised the issue of non-service of notice and submitted that
respondent deliberately provided inactive e-mail address of the
allottee/appellant whereas he had informed to the respondent about the
change of e-mail ID on 12.01.2017 from ‘vishnu.dutt@yahoo.com’ to
‘vishnupandey77.77@gmail.com’ and the respondent had been
interacting with the Allottee/Appellant on his new e-mail ID. The further
submission of learned counsel for the appellant is that on account of
sending notice on the inactive e-mail ID, he could not appear on the date
fixed for hearing. The appellant submitted that he could not come across
any public notice, otherwise, there was no reason for not appearing to

contest the complaint filed by the respondent against the appellant.
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The issue of changed e-mail ID has been examined by us while
examining the application for condonation of delay in filing the present
appeal vide order dated 09.03.2021. The learned counsel for the
respondent has not brought on record any public notice issued/published
in pursuance to the order of the Bench of RERA. Normally, the public
notice has to be issued at least in two newspapers having wide
circulation in the concerned area, particularly one in Hindi and other in
English newspaper. Therefore, in the absence of any material on record
and specially providing an inactive e-mail ID by the respondent in its
complaint, whereas the respondent had been interacting with the
appellant on his new e-mail ID i.e. ‘vishnupandey77.77@gmail.com’ we
hold that the service of notice upon the Allottee/Appellant was not

sufficient. The issue no. (i) is decided accordingly.

Vide issue no. (ii), we are required to examine as to whether before
proceeding ex parte against the appellant, the Bench of the RERA,

recorded sufficiency of service on the appellant?

The perusal of the impugned order reveals that after the second date on
05.08.2019 a public notice was issued fixing for final hearing on
20.09.2019 and RERA on finding that the allottee/appellant is absent
despite sufficient opportunity for filing reply decided to proceed ex
parte. On examination of the order as well as objection to the grounds of
appeal filed by the respondent, we could not find anything recorded by
the Bench of RERA regarding sufficiency of service of notice. Even it
has not been mentioned that in which newspaper and on which date the
public notice was published. As per the order of RERA public notice ws
issued for final hearing on 20.09.2019. In our considered view the date
of final hearing will only arise after recording sufficiency of service of

notice upon the appellant/allottee.

We come to the conclusion that the learned Bench of RERA has not
recorded about sufficiency of service upon the allottee/appellant and
issued a public notice for final hearing on 20.09.2019, whereas the
learned Bench of RERA was required to record the sufficiency of

service upon the appellant/allottee after public notice and only thereafter
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ought to have fixed the date for ex parte hearing. The issue no. (ii) is

decided accordingly.

The issue no. (iii) requires us to examine as to whether the impugned
order dated 29.11.2019 has been passed by the Bench of RERA in

violation of the principles of natural justice?

We have already examined the issue of service upon the
allottee/appellant and had already held that the notice on the
allottee/appellant was not sufficient. No reason has been recorded for
proceeding ex parte and in the absence of sufficiency of notice upon the
allottee/appellant and deciding the complaint of the respondent was in
violation of the principles of natural justice. Even otherwise, the Bench
of RERA was required to examine the allotment letter, terms and
conditions and the date for delivering the possession mentioned in the
same and the justification of the demand raised by the
complainant/respondent, but the same has not been examined and the
impugned order has been passed directing to take payable amount from
the allottee/appellant within 90 days and provide possession and also

take interest (@ MCLR+1% on the payable amount.

In our considered view, the issues cannot be decided leaving it open to
the hands of Promoter regarding amount required to be paid by any
allottee or default in the payment by the allottee or default in providing
possession. Admittedly, in the present case, as per the terms and
conditions of the allotment letter, the possession of the Unit was
required to be given by the respondent to the allottee/appellant by
August 2014 and further grace period of six months was admissible to
the respondent due to foreseen circumstances and if the terms and
conditions of the allotment letter were examined by the learned Bench of
RERA, then the issue of delay in possession on the part of the
respondent would have also come into light. We come to the conclusion
that the impugned order not only has been passed in violation of
principles of natural justice, but also without examining the terms and
conditions of the allotment letter dated 18.05.2013. The issue no. (iii) is

decided accordingly.
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On examination of the issues in entirety, the submissions of learned
counsel for the appellant and pleadings on record of memo of appeal, we
are of the considered view that the impugned order has been passed
without recording sufficiency of service upon the appellant/allottee and
the complaint of the respondent was processed against the
allottee/appellant and decided in utter violation of the principle of
natural justice as well as without examining the terms and conditions of
the allotment letter dated 18.05.2013 and as such the impugned order
dated 29.11.2019 passed by the Bench of RERA is not sustainable in the
eyes of law. Accordingly, the impugned order dated 29.11.2019 is
hereby set aside and the matter is remanded back to the concerned
Bench of RERA for hearing afresh and passing the order after providing
opportunity of hearing to both the parties.

As both the parties are represented through their legal representatives,
we direct the parties/legal representative to appear before the concerned
Bench of RERA on 11.04.2022 The concerned Bench of RERA is
requested to decide the complaint of the respondent expeditiously after
affording opportunity of hearing to both the parties within 30 days from
the date of receipt of this order.

The appellant is also directed to serve the copy of objections to the
complaint of respondent through e-mail to the respondent and file the
same on the date fixed before the learned Bench of RERA. The
respondent on receipt of objections of the appellant/allottee may also file
replication before the Bench of RERA on the date fixed and also send
copy of the same to the appellant on his e-mail ID i.e.

‘vishnupandey77.77@gmail.com’.

The Registry is directed to send the copy of the order to the Secretary,
RERA, who will place the record of complaint along with order before

the Bench of RERA on the date fixed.
The appeal is disposed of accordingly.

Dated:
Shakir/Tanveer/- (Rajiv Misra) (D.K. Arora)



