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1. Heard learned counsels for the parties.  

2. The appellant-allottee is challenging the order dated 16.06.2022 passed 

by the Regulatory Authority at Gautam Budh Nagar, in exercise of power 

under Section 39 of the Act 2016, arising from Complaint No. 

NCR144/10/83316/2021, whereby, the judgment and order dated 

18.05.2022 (decree) was modified, admittedly, without opportunity of 

hearing.  

3. The question that arises for consideration is whether Regulatory 

Authority in exercise of power under Section 39 is competent to modify 

the decree. 

4.  The facts, inter se, parties are not in dispute.  

5. The respondent launched a project in the name and style ‘Apex Golf 

Avenue’ at Plot No. GH-03, Sports City, Sector-Adjoining Techhzone 

IV, Greater Noida, Gautam Buddha Nagar, U.P. The appellant came to be 

allotted a unit bearing Flat No. D-12A04, 12A Floor, Tower-D. The 

Apartment Buyer Agreement (agreement) came to be executed on 



27.06.2017 on a sale consideration at Rs.64,88,640/-. As per the 

agreement the project was to be completed by June 2019.  

6. Admittedly, the project got delayed and the appellant instituted a 

complaint, seeking possession and interest for the delayed period. The 

complaint came to be allowed, directing possession of the unit and 

interest till furnishing of OC/CC or offer of possession, whichever is 

later, after adjusting dues of the respective parties.  

7. It appears that the respondent filed a clarification/modification 

application under Section 39 of Act, seeking rectification of the judgment 

and decree to the extent that ‘OC/CC’ to be substituted by ‘NOC’ i.e. 

interest payable till the date no objection certificates (NOC) were 

received from the competent authorities/department. The judgment and 

order dated 16.06.2022, accordingly came to be modified.   

8. A categorical stand has been taken by the appellant in para 5(i) & (xiv) 

that the impugned order came to be passed behind their back without 

serving the copy of the rectification application and notice thereon. This 

fact is not being disputed by the respondent-promoter. In view thereof, 

the impugned order suffers from violation of principles of natural justice 

for the reason that the judgment and decree came to be modified ex parte. 

9. Further, on merits, with regard to the maintainability of the rectification 

application, Section 39 of the Act provides that within a period of two 

years from the date of the order, with a view to rectifying any mistake 

apparent from the record, amend any order passed by it, and shall make 

such amendment, if the mistake is brought to its notice by the parties. The 

second proviso of Section 39 mandates that the Authority shall not, while 



rectifying any mistake apparent from record, amend substantive part of 

its order passed under the provisions of this Act. Section 39 is extracted: 

“39. Rectification of orders.- The Authority may, at any time 
within a period of two years from the date of the order made 
under this Act, with a view to rectifying any mistake 
apparent from the record, amend any order passed by it, 
and shall make such amendment, if the mistake is brought to 
its notice by the parties: 

Provided that, no such amendment shall be made in respect 
of any order against which an appeal has been preferred 
under this Act: 

Provided further that, the Authority shall not, while 
rectifying any mistake apparent from record, amend 
substantive part of its order passed under the provisions of 
this Act.  

10.  It is apparent that the powers conferred under Section 39 is  limited to 

clerical/typographical mistakes, which is apparent from the face of the 

record. The decree, directing payment of interest till OC/CC, could not 

have been amended in exercise of power under Section 39. The remedy 

available to the respondent was by preferring an appeal against the 

judgment and decree. On specific query, learned counsel for the 

respondent-promoter submits that respondent has not filed any appeal 

against the judgment and decree dated 18.05.2022. Accordingly, the 

question is answered in favour of the appellant and against the 

respondent.  

11.  Having due regard to the facts and circumstances of the case and for the 

reasons stated herein above, the appeal is allowed. The impugned order 

dated 16.06.2022, passed by the Regulatory Authority, Gautam Budh 



Nagar, in exercise of power under Section 39 of the Act 2016, is set aside 

and quashed.   

12.  No order as to cost.  

13.  Registry to return the lower court record in a sealed cover to U.P. RERA.  

 

(Devindar Singh Chaudhry)                           (Suneet Kumar) 

Dated: 14.05.2025 
SYEDTANVEER 


