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THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL, 
AT 

LUCKNOW.  

 

APPEAL NO. 526/2020 
(Complaint No. LKO118/05/0509/2019) 

Ashoka Sharma            ……………Appellant. 
      Versus 
M/s Tyagi Construction Company & Ors.         ……………Respondent. 

APPEAL NO. 527/2020 
(Complaint No. LKO118/05/0503/2019) 

Ashoka Sharma            ……………Appellant. 
      Versus 
M/s Tyagi Construction Company & Ors.         ……………Respondent. 

APPEAL NO. 528/2020 
(Complaint No. LKO118/05/0555/2019) 

Ashoka Sharma            ……………Appellant. 
      Versus 
M/s Tyagi Construction Company & Ors.         ……………Respondent. 

APPEAL NO. 529/2020 
(Complaint No. LKO118/05/0601/2019) 

Ashoka Sharma            ……………Appellant. 
      Versus 
M/s Tyagi Construction Company & Ors.         ……………Respondent. 

APPEAL NO. 530/2020 
(Complaint No. LKO118/05/0599/2019) 

Ashoka Sharma            ……………Appellant. 
      Versus 
M/s Tyagi Construction Company & Ors.         ……………Respondent. 

APPEAL NO. 531/2020 
(Complaint No. LKO118/05/0600/2019) 

Ashoka Sharma            ……………Appellant. 
      Versus 
M/s Tyagi Construction Company & Ors.         ……………Respondent. 

APPEAL NO. 532/2020 
(Complaint No. LKO118/05/0558/2019) 

Ashoka Sharma            ……………Appellant. 
      Versus 
M/s Tyagi Construction Company & Ors.         ……………Respondent. 

APPEAL NO. 533/2020 
(Complaint No. LKO118/05/0603/2019) 

Ashoka Sharma            ……………Appellant. 
      Versus 
M/s Tyagi Construction Company & Ors.         ……………Respondent. 

APPEAL NO. 534/2020 
(Complaint No. LKO118/05/0511/2019) 

Ashoka Sharma            ……………Appellant. 
      Versus 
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M/s Tyagi Construction Company & Ors.         ……………Respondent. 

APPEAL NO. 537/2020 
(Complaint No. LKO118/06/0602/2019) 

Pradeep Sharma             ……………Appellant. 
      Versus 
M/s Tyagi Construction Company & Ors.         ……………Respondent. 

APPEAL NO. 538/2020 
(Complaint No. LKO118/06/0603/2019) 

Pradeep Sharma             ……………Appellant. 
      Versus 
M/s Tyagi Construction Company & Ors.         ……………Respondent. 

APPEAL NO. 539/2020 
(Complaint No. LKO118/06/0596/2019) 

Pradeep Sharma             ……………Appellant. 
      Versus 
M/s Tyagi Construction Company & Ors.         ……………Respondent. 

APPEAL NO. 540/2020 
(Complaint No. LKO118/06/0592/2019) 

Pradeep Sharma             ……………Appellant. 
      Versus 
M/s Tyagi Construction Company & Ors.         ……………Respondent. 

APPEAL NO. 541/2020 
(Complaint No. LKO118/06/0595/2019) 

Pradeep Sharma             ……………Appellant. 
      Versus 
M/s Tyagi Construction Company & Ors.         ……………Respondent. 

APPEAL NO. 542/2020 
(Complaint No. LKO118/06/0604/2019) 

Pradeep Sharma             ……………Appellant. 
      Versus 
M/s Tyagi Construction Company & Ors.         ……………Respondent. 

APPEAL NO. 543/2020 
(Complaint No. LKO118/06/0598/2019) 

Pradeep Sharma             ……………Appellant. 
      Versus 
M/s Tyagi Construction Company & Ors.         ……………Respondent. 

APPEAL NO. 544/2020 
(Complaint No. LKO118/06/0600/2019) 

Pradeep Sharma             ……………Appellant. 
      Versus 
M/s Tyagi Construction Company & Ors.         ……………Respondent. 

APPEAL NO. 545/2020 
(Complaint No. LKO118/06/0591/2019) 

Pradeep Sharma             ……………Appellant. 
      Versus 
M/s Tyagi Construction Company & Ors.         ……………Respondent. 

APPEAL NO. 549/2020 



3 
 

(Complaint No. LKO118/06/0547/2019) 
M/s Alto Project Engineering Pvt. Ltd.         ……………Appellant. 
      Versus 
M/s Tyagi Construction Company & Ors.         ……………Respondent. 

APPEAL NO. 550/2020 
(Complaint No. LKO118/06/0530/2019) 

M/s Alto Project Engineering Pvt. Ltd.         ……………Appellant. 
      Versus 
M/s Tyagi Construction Company & Ors.         ……………Respondent. 

APPEAL NO. 551/2020 
(Complaint No. LKO118/06/0522/2019) 

M/s Alto Project Engineering Pvt. Ltd.         ……………Appellant. 
      Versus 
M/s Tyagi Construction Company & Ors.         ……………Respondent. 

APPEAL NO. 552/2020 
(Complaint No. LKO118/06/0523/2019) 

M/s Alto Project Engineering Pvt. Ltd.         ……………Appellant. 
      Versus 
M/s Tyagi Construction Company & Ors.         ……………Respondent. 

APPEAL NO. 553/2020 
(Complaint No. LKO118/06/0537/2019) 

M/s Alto Project Engineering Pvt. Ltd.        ……………Appellant. 
      Versus 
M/s Tyagi Construction Company & Ors.         ……………Respondent. 

APPEAL NO. 554/2020 
(Complaint No. LKO118/06/0532/2019) 

M/s Alto Project Engineering Pvt. Ltd.          ……………Appellant. 
      Versus 
M/s Tyagi Construction Company & Ors.         ……………Respondent. 

APPEAL NO. 555/2020 
(Complaint No. LKO118/06/0542/2019) 

M/s Alto Project Engineering Pvt. Ltd.          ……………Appellant. 
      Versus 
M/s Tyagi Construction Company & Ors.         ……………Respondent. 

APPEAL NO. 556/2020 
(Complaint No. LKO118/06/0544/2019) 

M/s Alto Project Engineering Pvt. Ltd.          ……………Appellant. 
      Versus 
M/s Tyagi Construction Company & Ors.         ……………Respondent. 
 
 

------------- 

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman. 
Hon’ble Mr. Kamal Kant Jain, Technical Member. 

1.   These 26 appeals have been preferred by Ms. Fuhar Gupta, learned 

counsel for the appellants (hereinafter referred to as the ‘appellants’) 

under Section 44 (1) of the Real Estate (Regulation and Development) 
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Act 2016 (hereinafter referred to as ‘the Act 2016’) against various 

orders, passed on 13.08.2020 by the Uttar Pradesh Real Estate 

Regulatory Authority, Lucknow (hereinafter referred to as the 

‘Regulatory Authority’) in various complaints, whereby the complaint of 

the appellants was dismissed.  

1.1 For convenience, Appeal No. 526/2020 is being taken as lead appeal. 

2.  The facts of the case, in brief, as culled out from the memo of appeal, are 

that in the year 2010, the representatives of the respondent (promoter) 

approached the appellant representing the project promulgated by the 

respondent namely:- “Tirupati Dham Yojna” (a multi storeyed building), 

near Paschimpuri Crossing, Int Mandi Road, Sikandra, Agra, which will 

have many facilities and the possession of the same will be handed over 

within 3 years from the date of booking at much less price than the 

market price. Thereafter, the appellant booked a Flat No. B-105 in the 

said project.  

2.1  At the time of booking, the appellants paid Rs. 4,00,000/- against sale 

price of Rs. 7,00,000/-, through receipt no. 298 dated 19.04.2010, to the 

respondent.  

2.2  On demand of possession of the flats by various allottees, the respondent 

(promoter) issued final allotment letter dated 30.05.2013 to the appellant, 

in which the promoter has acknowledged the payment made towards the 

allotted unit by the appellant. While issuing the said allotment letter, the 

promoter promised to handover the possession of the flat within 3 months 

from the date of final allotment letter i.e. 30.05.2013. 

2.3 The appellant being aggrieved by non-delivery of possession of the flat 

as agreed and assured in the final allotment letter, sent a legal notice 

dated 12.03.2015 to the respondent but got no reply from the promoter. 

2.4  The appellant moved to District Forum, Agra, but the matter was got 

dismissed stating that the Forum has no jurisdiction to give any decision 

in the same. 

2.5  After that the appellant approached the Regulatory Authority by 

preferring a complaint on 12.05.2019 seeking possession of the allotted 
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unit alongwith delay interest @ 18% and Rs. 25,000/- as litigation 

expenses.  

2.6  Notice was issued to the promoter and both parties were represented 

themselves before the Regulatory Authority. In reply/written statement 

dated 09.12.2019, the promoter submitted that the sale deed and registry 

of the unit in question has already been executed by the respondent 

(promoter) in third party’s name.  

2.7 The appellant herein has mentioned that the sale deed in respect of the 

unit in question was executed between promoter and one Mr. Ashish 

Lakshar in 2013. 

2.8 A site inspection of the project was ordered by the Regulatory Authority 

and it was conducted by the site representatives appointed by the 

Regulatory Authority. The first observation was made by the inspection 

team that the project in question is not registered with RERA. The 

detailed site inspection report (in English version) is as follows:- 

i. Project Location is Near Paschimpuri Chauraha, Int Mandi Road, 
Sikandra, Agra (U.P.). 

ii. While site inspection it was informed by the representative of the 
promoter that 2 Blocks are built up in this project. The details of 
the said Blocks are as follows:- 

a. Block A (B+G+04) 

b. Block B (B+G+04) 

iii. There are total 30 units in Block A, whose registry has been 
completed and possession has been given. 

iv. There are total 60 units in Block B, whose registry has been 
completed and possession has been given. 

v. While site inspection, it was found by the site inspection team that 
in Block B, third and fourth floor was locked. 

vi. While site inspection, it was found by the site inspection team that 
almost work of both Blocks was completed, it was also informed 
by the promoter that there is a provision of 2 lifts in which one is 
functional and the other is yet to be completed. 

vii. It was seen at the project site that the electrical work has been done 
temporarily and fire work has been completed. 

viii. It was observed that some quantity of construction material is 
available at the project site. 

ix. During site inspection, it was noticed that the construction work at 
the project site has been stopped for a long time. 
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x. Road work, pavement work, drainage work related to this project 
has been completed to some extent. 

2.9 The promoter was not present on two dates fixed by the Regulatory 

Authority for hearing and counsel for the appellant contested the matter 

on her behalf. Thereafter the Regulatory Authority reserved its order. 

2.10 The Regulatory Authority dismissed the complaint on 13.08.2020 

observing that there is no justification regarding registration of the 

project in question with RERA and the matter doesn’t fall within the 

jurisdiction of Regulatory Authority. 

3.  The appellants have challenged the impugned order dated 13.08.2020 

passed by the Regulatory Authority, on various grounds and prayed for 

the following reliefs:-- 

(a)  The impugned order dated 13.08.2020 passed by the Regulatory 

Authority in Complaint No. LKO118/05/0511/2019 be set aside.  

(b)  Respondent be directed to deliver the possession alongwith delay 

interest at the rate of 18% p.a. from the first date of deposit till the 

date of actual possession.  

4. The respondent filed objection to the grounds of appeal stating therein 

that the promoter company (objector) is a partnership firm which is in the 

business of developing housing projects both residential and commercial 

as well as ancillary business thereof.  The complainant is also a promoter 

of M/S Alto Projects and Engineering Pvt. Ltd. in which his wife is also 

director and the said company is in the business of purchasing and 

reselling flats for profit and commercial gains.  The 

complainant/appellant had filed number of complaints before the RERA 

Authority in which the allegations are para materia same and the RERA 

has categorically found that the building had been completed in all 

aspects as well as possession of 95% of the flats had been handed over to 

the respective allottees and the sale-deed had also been executed. R.W.A. 

had been handed over the administration of the building for maintenance 

and the building was registered with the Agra Development Authority as 

far back as 2008 and the compounding charges imposed by the Authority 

had been paid till 22.05.2012. 

5. The respondent has further stated that the appellant in some of the cases 

has alleged that allotment letters had been issued and in others he has 
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alleged that receipts had been issued on the letterhead of the answering 

objector.  The respondent specifically stated that the said allotment letters 

and receipts are forged and fabricated and the RERA had given a 

categorical finding on the basis of evidence filed by both the parties and 

also after physical inspection dismissed the complaint case by observing 

that 95% allottees had been given possession as well as sale deed had 

also been executed, hence the matter does not fall under the Act 2016. 

6. The partner of the firm Sri Vijay Kumar Tyagi made a written complaint 

to SSP Agra on 11.11.2014 on which an enquiry was instituted and a FIR 

was lodged after detailed enquiry as well as a charge sheet under Sections 

420, 406, 506 IPC was issued. The complainant was arrested and later on 

was bailed out by the orders of the District Judge under the directions of 

the Hon’ble High Court.  The trial is still pending.  In the same matter the 

appellant has also filed along with his wife and company a number of 

consumer complaints, all of which were dismissed by DCF II Agra 

holding the evidence filed by complainants false and fabricated and the 

dispute relates to money transactions which were not a consumer dispute. 

7. The appellant had not paid the money regarding any flat to the answering 

objector and as a matter of fact has misappropriated funds for which 

criminal case is pending in which the complainant is an accused. The 

Authority has given a finding, after consideration of all facts and 

evidence filed by the parties, that no amounts have been paid with regard 

to any flat by the appellant.  Further the appellant had sold a plot to the 

answering objector/promoter which was mortgaged to the Bank and the 

same was revealed when the Bank advertized for auction sale of the 

property.  The aforesaid plot was a part of the project and now the flats 

have been constructed and sold to genuine buyers who are residing on it 

and the dispute is pending in the court. 

8. The appeal is false and is based on tissue of lies, falsehoods, concoction 

and false documents and needs to the dismissed summarily. 

9. The dispute is sub-judice before the criminal court at Agra which is 

competent to give a detailed finding on the dispute and this Tribunal 

ought not to interfere judicially in the dispute and should dismiss the 

same to avoid multiplicity of proceedings. 

10. The District Consumer Forum Agra has given a clear cut finding after 

framing four issues and holding therein that the matter relates to criminal 
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and civil courts and is also a mere dispute of transaction of money and, 

therefore, the complainant is not a consumer.  The same principle of law 

should apply to the present authority also.  The matter is barred by the 

principle of res judicata and has become final, as no appeal has been 

filed. 

11. The appellant by filing this appeal is damaging the goodwill and 

reputation of the company for which the answering objector prays that he 

be adequately compensated and protected against such false and frivolous 

appeal. 

12. Mere presence of some residual construction material cannot suggest that 

any construction work is in progress by the promoter and in absence of 

some cogent proof to the contrary by the appellant, the appellant is guilty 

of misleading the court and making a false statement before the judicial 

authority and also denigrating another judicial authority which cannot be 

countenanced and the appellant should be held accountable as per the law 

laid down in Indian Bank Vs. Satyam Fibres. 

13. All the law quoted by the appellant are not applicable to the present case.  

The appellant has not brought a single shred of evidence which can 

negate the absolutely fair, just and equitable order of the RERA. 

14. The order-sheet reveals that despite repeat opportunity, appellant did not 

choose to file reply to the objections of the respondent no. 1. 

15. Heard Ms. Fuhar Gupta, learned counsel for the appellant. 

16. A perusal of the records reveals that the Regulatory Authority after 

examining the record of RERA and inspection report of the project found 

that in the project under consideration, Block A consists of 30 units and 

Block B consists 60 units. The possession of the same has been given 

after execution of the conveyance deed and as per inspection report there 

is no justification of registering the project with RERA. The Regulatory 

Authority further observed that the issue of payments between the parties 

is pending before the Criminal Court and the issue raised by the 

complainant is not maintainable under the provisions of the Act of 2016. 

The matter was closed without deciding the same on merit. 

17. Learned counsel for the respondent vehemently submitted that the project 

in question has been completed long back. The possession of more than 

90% units has been given to the respective allottees after execution of the 

conveyance deed and therefore, the Regulatory Authority rightly 
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observed on the basis of the inspection report of the inspection team of 

the RERA that there is no justification for registration of the project with 

RERA, hence provisions of the Act of 2016 are not attracted in the 

instant case especially in view of the judgment of Hon’ble Supreme 

Court in Civil Appeal No.(s) 6745-6749 of 2021 (M/S Newtech 

Promoters & Developers Pvt. Ltd. Vs. State of U.P. & others) 

decided on 11.11.2021. 

18. On examination, we found that the entire Act 2016 has been divided into 

10 Chapters.  Chapters II, III and IV relate to Registration of Real Estate 

Project & Registration of Real Estate Agents, Functions & Duties of 

Promoter, and Rights & Duties of Allottees, respectively.   Rest of the 

chapters are regarding establishment of the Regulatory Authority, Real 

Estate Appellate Tribunal,  Offences, Penalties and Adjudication, 

Finance, Accounts, Audits and Reports etc. The Hon’ble Supreme 

Court in Civil Appeal No.(s) 6745-6749 of 2021 (M/S Newtech 

Promoters & Developers Pvt. Ltd. Vs. State of U.P. & others) 

decided on 11.11.2021 framed a question in order to examine as to 

whether the Act 2016 is retrospective or retroactive in its operation and 

what will be its legal consequence if tested on the anvil of the 

Constitution of India.  After thorough scrutiny the Hon’ble Supreme 

Court was pleased to observe that the intention of the legislature by 

necessary implication and without ambiguity is to include those projects 

which were ongoing and in cases where completion certificate has not 

been issued within fold of the Act.  The provisions of the Act 2016 will 

apply after getting the on-going projects and future projects registered 

under Section 3 to prospectively follow the mandate of the Act 2016.  

Relevant paras 52, 53 and 54 of the aforesaid judgment are reproduced as 

follows:- 

“52. The Parliament intended to bring within the fold of the 
statute the ongoing real estate projects in its wide amplitude 
used the term “converting and existing building or a part 
thereof into apartments” including every kind of 
developmental activity either existing or upcoming in future 
under Section 3(1) of the Act, the intention of the legislature 
by necessary implication and without any ambiguity is to 
include those projects which were ongoing and in cases 
where completion certificate has not been issued within fold 
of the Act. 
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53. That even the terms of the agreement to sale or home 
buyers agreement invariably indicates the intention of the 
developer that any subsequent legislation, rules and 
regulations etc. issued by competent authorities will be 
binding on the parties. The clauses have imposed the 
applicability of subsequent legislations to be applicable and 
binding on the flat buyer/allottee and either of the parties, 
promoters/home buyers or allottees, cannot shirk from their 
responsibilities/liabilities under the Act and implies their 
challenge to the violation of the provisions of the Act and it 
negates the contention advanced by the appellants regarding 
contractual terms having an overriding effect to the 
retrospective applicability of the Authority under the 
provisions of the Act which is completely misplaced and 
deserves rejection. 

54. From the scheme of the Act 2016, its application is 
retroactive in character and it can safely be observed that the 
projects already completed or to which the completion 
certificate has been granted are not under its fold and 
therefore, vested or accrued rights, if any, in no manner are 
affected. At the same time, it will apply after getting the on-
going projects and future projects registered under Section 
3 to prospectively follow the mandate of the Act 2016.” 

19.  As per the record, the possession to more than 90% allottees has been 

given after execution of conveyance deed, much prior to the enforcement 

of the Act of 2016 and thus the respondent was not required to get the 

project in question registered with UPRERA. As the project of the 

respondent is not registered with UPRERA, therefore in view of the 

observations of the Hon’ble Supreme Court in Civil Appeal No.(s) 6745-

6749 of 2021 (M/S Newtech Promoters & Developers Pvt. Ltd. Vs. 

State of U.P. & others) decided on 11.11.2021 (supra), neither the 

complaints before the Regulatory Authority nor the appeals before the 

Tribunal are maintainable.   

20.  Accordingly, the appeals are dismissed.   

21.  No order as to costs.  

 

      (K.K. Jain)     (D. K. Arora) 
Dated: 12.04.2022 
GauravSri/-  

 


