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The U.P. Real Estate Appellate Tribunal 
At Lucknow 

Court-1 

 
 
 
 

Sl. No.2 
Appeal No.53 of 2023 

 
Rahul Mundra.                       …Appellant. 

Vs. 
Sangwan Heights Pvt. Ltd.                                             …Respondent. 

------ 
 
Hon’ble Mr. Suneet Kumar, Chairman. 
Hon’ble Mr. Sanjai Khare, Judicial Member. 
Hon’ble Mr. Rameshwar Singh Administrative Member. 

1. Heard Sri Siddharth Nandwani, learned counsel for the appellant, 

Dr. Azhar Ikram, learned counsel for the respondent and perused 

the record. 

2. The appellant allottee by the instant appeal, is challenging the 

order dated 18.10.2022, passed by the learned Regulatory 

Authority at Gautam Buddh Nagar, whereby, the complaint of the 

appellant seeking possession of the unit came to be rejected. The 

appellant in the appeal seeks setting aside of the impugned order 

and prays for liberty to challenge the cancellation order of the 

unit dated 29.08.2017. 

3. The short question that arises for consideration is, whether at this 

stage, the relief prayed by the appellant, in particular, the second 

relief, i.e., liberty to challenge cancellation order of the unit can 

be granted to the appellant. 

4. The facts inter se parties are not in dispute. 

5. The appellant came to be allotted a flat on 9.8.2010 in the 

respondent project, ‘Sangwan Heights’. The sale consideration 

was at Rs.17,03,400/-. The amount was to be deposited as per the 
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Schedule (c) of the agreement. It is not in dispute that appellant 

deposited 95 percent (Rs.16,18,000/-) of the sale consideration 

and the balance 5 percent amount (Rs.85,400/-) was to be 

deposited at the time of possession. 

6. The respondent, vide demand notice dated 2.1.2017, raised a 

demand towards price escalation charges and on other heads at 

Rs.11,97,410/-. It appears that appellant did not challenge the 

demand notice, either with the promoter or by instituting a 

complaint. The respondent thereafter issued reminder on 

11.1.2017 and 8.2.2017 respectively to satisfy the demand. The 

appellant did not respond to the notice, consequently, the 

agreement of the unit came to be cancelled by the respondent on 

29.08.2017. 

7. On specific query, learned counsel for the appellant submits that 

the cancellation order was not challenged by the appellant before 

any forum including, the Regulatory Authority. It is, however, 

submitted that appellant and his representative were in 

continuous touch with the respondent promoter. Aggrieved, a 

complaint came to be instituted belatedly on 06.12.2021. 

8. The only relief claimed by the appellant was possession of the 

unit. The cancellation of the unit was not subject matter of 

challenge, neither any pleading to that effect was made in the 

complaint. The learned Regulatory Authority by the impugned 

order rejected the complaint, inter alia, making an observation 

that the respondent was justified in cancelling the unit. 

9. On specific query, learned counsel for the respondent submits 

that after cancellation of the unit since no proceeding was 

instituted by the appellant, consequently, the unit came to be 

allotted/transferred on 29.07.2021. In other words, before 

instituting the complaint, the unit came to be transferred.  
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10. In the backdrop of abovenoted admitted facts, at this stage, the 

relief being claimed by the appellant seeking liberty to assail the 

cancellation order dated 29.08.2017, cannot be granted as the 

appellant slept over his rights, consequently, third party right was 

created and crystalised in favour of bona fide purchaser. Further, 

the cancellation order is not under challenge in the appeal. It was 

always open to the appellant to have challenged the cancellation 

order, therefore, no occasion arises to grant liberty to the 

appellant to challenge the order at this stage. 

11. Learned counsel for the respondent on query, admits that as per 

terms and conditions of the agreement, 10 percent towards 

earnest money is to be deducted from the deposit and the balance 

amount was required to be refunded. He admits that the 

respondent after cancellation of the unit, has not refunded the 

balance amount at Rs.14,59,119/-. In other words, respondent has 

been enjoying the deposit made by the appellant which ought to 

have been paid to the appellant at the time of cancellation of the 

unit. In the circumstances, appellant would be entitled to interest 

on his deposit till the date of payment. The question is 

accordingly answered. 

12. Having regard to the facts and circumstances of the case, the 

appeal is dismissed by passing the following order: 

(i) The respondent to refund the amount at Rs.14,59,119/- along 

with interest at the MCLR+1% with effect from 29.08.2017 till 

the date of payment. The amount to be paid within 45 days from 

the date the order is uploaded. 

(ii) No orders as to costs. 

 

(Rameshwar Singh)        (Sanjai Khare)        (Suneet Kumar) 

Date:10.04.2025 
RajneeshPS) 


