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1. Heard Ms. Rashi Jain, learned counsel for the appellant, and Sri Siddharth

Nandwani, learned counsel for the respondent.

2. The appellant/allottee by the present appeal is raising challenge to the
judgment and order dated 15.07.2022, passed by the U.P. RERA at Gautam
Budh Nagar (for short ‘Regulatory Authority’) in complaint No.
NCR/06/76066/2021, whereby, a direction came to be issued to the
respondent/promoter to handover possession of the unit alongwith delay
interest. The complaint was instituted for refund of the deposit and interest
thereon as the respondent/promoter was unable to handover possession within

the declared date agreed upon between the parties.

3. Learned counsel appearing for the respondent/promoter at the outset submits
that complaint of the appellant is in respect of a virtual space, therefore, would

not fall within the ambit and scope of RERA Act.



4. The sole question that arises for consideration is as to whether sale/purchase
of virtual space is covered under Real Estate (Regulation and Development)
Act, 2016 (for short ‘Act, 2016’), and/or, whether this Tribunal would have

jurisdiction to grant relief to the appellant/investor in respect of virtual space.

5. Learned counsel on being confronted with the maintainability of the
complaint submits that a space bearing unit No. 1104 came to be duly allotted
by the respondent/promoter, further, a Builder Buyer Agreement (BBA) dated
18.11.2015 was executed, that, mandates registry and execution of the
conveyance deed of the allotted unit. In view thereof, it is sought to be urged

that allotment was of a physical space and not of virtual space.

6. The appellant/allottee came to be allotted a commercial unit/space
admeasuring 600 sq. fit on 11" floor of office space, ‘Cyber Virtual Space’, in
the project, “Imperia H20”, situated in Cyber Business Center, Plot 44-45,
Knowledge Park V, Greater Noida, at sale consideration of Rs. 28,71,500/.
Pursuant thereof, a Memorandum of Understanding (MoU)/agreement came
to be executed between the parties on 18.11.2015, wherein, allotment of the
space is acknowledged. The agreement clearly states that the investor has
booked IT/ITES space, virtual office space, area 600 sq. ft. in Cyber Business
Center. Further, Clause 20 of the MoU clearly mandates that notwithstanding
anything contained in the MoU or any other document entered into between
the parties with regard to sale and purchase of the virtual, it is specifically
agreed that the virtual space shall be ‘un-demarcated/undivided area, and in
respect of which, ‘investor shall not be entitled to physical possession but only
virtual/symbolic/legal possession. The physical possession will be given to the

tenant/association of the units/space buyers as the case may be. The clause



further provides that the investor shall not be entitled to claim partition or
division of the space area; the undivided area of the spaces is only symbolic
and legal possession of the space/area which shall not be handed over to the
investor. The physical possession of the area shall be handed over either to the
tenant, alongwith, other area of the floor, or to the association of the space

buyer of a particular floor.

7. Counsel for the respondent/promoter submits that dispute being raised by the
appellant as is evident from the MoU and the other documents pertains to
undivided virtual space of which possession is not required to be handed over
to the appellant. He further submits that Act, 2016 would not apply in respect
of virtual space. In support of his submissions reliance has been placed on the
decision rendered by this Tribunal in Anchal Garg Vs. WTC Noida
Development Company Pvt. Ltd., Appeal No. 762/2022, decided on
21.03.2025.

8. In Anchal Garg (supra) following question was raised, which is extracted

below :-

“The short question that falls for consideration is as to whether
the complaint of the appellant allottee would be maintainable
for refund of deposit made for virtual building in a commercial
establishment, and/or, whether sale and purchase of virtual
space in a commercial space would fall within the scope and
ambit of Real Estate (Regulation and Development) Act, 2016
(for short Act, 2016).”

9. The Tribunal answered the question in the following terms, relevant portion of

para Nos. 19 & 20 are extracted below :



19. Having due regard to the provisions of the Act, 2016, it is
crystal clear that Act, would not apply to sale and purchase of
virtual/un-lockable/non-lockable space. At the most, it can be
safely inferred that appellant allottee had made an investment
in a commercial venture to earn lease rent for his investment.
The investment was not made for a physical space identifiable
and demarcated in the real estate project.

20. The only right that accrues to the appellant allottee in terms of
the agreement for sale is towards receiving rent/fees/income for
space after deducting expenses, brokerage, fees etc. The
premises (unit)/real estate project in which the virtual space is
located would be employed for its utilization by any
person/entity, association/company/persons of the unit (physical
space) other than the allottees/purchasers of virtual space
within the unit.

10.0n being confronted with the judgment rendered in Anchal Garg (supra),
learned counsel for the appellant submits that appeal be disposed of with
liberty to the appellant to take remedy before an appropriate forum/court in

accordance with law.

11.In view thereof, the appeal stands dismissed with the aforesaid liberty.

12.No order as to costs.
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