RESERVED JUDGMENT

BENCH-1
THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL,
AT
LUCKNOW.

APPEAL NO. 602/2020

M/S Panchsheel Buildtech Pvt. Ltd. ... Appellant.
Versus

Syed Mohd. Abbas Respondent.

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Rajiv Misra, Administrative Member.

This appeal has been preferred under Section 44(1) of the Real Estate
(Regulation and Development) Act, 2016 (‘Act 2016’) by M/S Panchsheel
Buildtech Private Limited (‘appellant/Promoter’) against the order dated
18.10.2019 passed by the U.P. Real Estate Regulatory Authority, Regional
Office, Gautam Budbh Nagar (‘Regulatory Authority’) in Complaint
No0.5201810270 whereby the Regulatory Authority passed the following

order:--

(1) The Promoter/appellant is ordered to provide complainant’s unit by
reinstating the original unit or alternative unit, if the complainant is
desirous, within 60 days and adjust the amount of EMIs paid after
January 2017 towards final payment. Interest, if any, for the period of

pendency of complaint, will not be payable by the complainant.

(2)If the complainant/respondent is not interested in taking possession
of the unit, then the promoter/appellant shall ensure payment of entire
amount of Rs.24,43,929/- deposited by the complainant, adjusting the
amount of Rs.19,53,929/- paid to the Bank, without any deduction,
with interest @ MCLR+1%, to the complainant/respondent. The
amount of pre EMIs paid by the complainant will be returned by the

promoter/appellant to the complainant/respondent.



2.1

2.2

2.3

The facts of the case, in brief, as culled out from the memo of appeal are
that the appellant is developing a Group Housing Project, namely
‘Panchsheel Hynish’ situated at Plot No. 8, Sector-1, Greater Noida, Uttar
Pradesh. Mrs. Chitra (the first applicant) along with her husband Syed
Mohd. Abbas (the second applicant/respondent herein) applied for booking
of an apartment in the said project in January 2016 under 50/50 subvention
plan valid upto 31.12.2016. Pursuant thereto the appellant allotted
apartment No. 801, Tower-7, leasable area 1440 sq.ft. in the said project,
vide Allotment Letter/Agreement dated 13.01.2016. at the basic cost of
Rs.47,37,600/-.

Mrs. Chitra and the complainant/respondent purchased the said flat through
housing loan from Housing Development Finance Corporation (HDFCL)
and a tripartite agreement was executed on 13.01.2016 mortgaging the said
flat in favour of HDFCL. Pre EMIs were directly paid by the appellant to
the HDFCL. Thereafter the complainant/respondent was liable to pay the
pre EMIs as per the terms and conditions contained in the tripartite
agreement. There was no other agreement/MOU executed between the
parties for payment of Pre-EMIs beyond 31.12.2016. Post 31.12.2016 the
appellant had no responsibility and liability to pay Pre EMIs to HDFCL on
behalf of the complainant/respondent. However, as a good gesture and to
share some financial burden of the allottees caused due to delay in delivery
of possession, the appellant vide e-mail dated 06.12.2016 called upon the
allottees in the said project including the respondent to make pre-EMIs
payment to their lending bank/financial institution which will be adjusted at

the time of final demand.

The appellant thereafter completed the construction work in the said project
and issued offer of possession letter dated 29.01.2018. Subsequent to the
issuance of offer of possession the appellant also raised final
demand/invoice dated 31.01.2018 to Mrs. Chitra, the main applicant, for
making payment so that process of handing over of possession could be

initiated.

The Greater Noida Authority had already issued the completion certificate

on 30.01.2018 for the said project and there was no impediment for
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possession and registration of sub-lease deed in favour of Mrs. Chitra

jointly with the complainant/respondent in respect of the said flat.

When Mrs. Chitra and the complainant/respondent did not make payment
against the final demand letter dated 31.01.2018, the appellant again sent
demand letters dated 18.04.2018 and 02.05.2018 for making due payment.
Mrs. Chitra, the main applicant, informed the appellant that she was not
able to make further payment as per final demand and the allotment of the
said unit be cancelled. As informed by Mrs. Chitra and further due to non-
payment of due amount the appellant cancelled the allotment of the said flat
and intimated Mrs. Chitra and the complainant/respondent about such
cancellation vide email dated 07.08.2018. Subsequent to cancellation of the
said flat, Mrs. Chitra also specifically confirmed the cancellation vide her

consent dated 28.09.2018.

Instead of making payment as per final demand letter, the
complainant/respondent filed a complaint before the Regulatory Authority
which has been decided by the Regulatory Authority vide impugned order
dated 18.10.2019 in the manner stated in para 1 above.

The appellant/Promoter has challenged the impugned order dated
18.10.2019 passed by the Regulatory Authority, on the following grounds:--

(A) The Regulatory Authority failed to appreciate that cancellation was
done when complainant/respondent failed to make due payment after
repeated requests and the main applicant, Mrs. Chitra, also agreed for

such cancellation.

(B) The Regulatory Authority erred in giving option to the
complainant/respondent to claim for the cancelled flat or an alternate
flat despite that cancellation was rightfully done and further erred in
directing the refund with interest to the complainant/respondent

against the terms of the allotment agreement.

(C) The Regulatory Authority has failed to appreciate that the email is
not enforceable as the same is not part of any consideration for
entering into flat buyer agreement and it cannot be enforced by the

Regulatory Authority against the appellant under the Act 2016.



(D)

(E)

(F)

(G)

(H)

@)

)

(K)

The Regulatory Authority has no jurisdiction to pass any order for
refund of Pre EMIs as the same does not relate with the delay in
possession of the booked flat and the Adjudicating Officer can only
decide this.

The Regulatory Authority cannot pass order for refund of Pre-EMIs
along with interest @ MCLR+1% which has been provided in case of
delay and refund of the amount paid against the cost of the flat and,
therefore, the order for payment of interest can only be made as per

the provisions contained in Section 71 only as damage.

The Regulatory Authority has failed to appreciate that during the
pendency of the complaint and without the consent/approval of the
court, the applicant no. 1 had given her consent for cancellation. The
Regulatory Authority has exceeded the relief prayed by the

respondent.

The Regulatory Authority has failed to appreciate that after the
consent for cancellation of the unit, the respondent’s only claim
survives to the extent of seeking refund along with damage. Such
damage cannot be termed as interest as mentioned under Section 18
of the Act and as such the Regulatory Authority had no jurisdiction to

adjudicate upon the complaint.

The Regulatory Authority has failed to appreciate that the
complainant has not sought for possession of the flat or for payment
of Pre-EMIs or for direction to the appellant for correcting the

demand by adjusting the Pre-EMI amount.

The Regulatory Authority has failed to appreciate that the above case
does not fall in any of the category of cases for which it has

jurisdiction under the provisions of the Act 2016.

The Regulatory Authority passed the impugned order beyond the
pleading of the case and as such the Regulatory Authority over

reached its jurisdiction available to it under law.

The Regulatory Authority failed to consider that the appellant has
already paid an amount of Rs.1,50,665/- as Pre-EMI interest to the
HDFCL on behalf of the complainant/respondent and direction for
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payment of further interest @ MCLR+1% ought not have been

passed.

(L) The Regulatory Authority has not considered the default on the part

of the respondent in making payment against the final demand notice.

(M) The Regulatory Authority failed to appreciate that there is no loss
caused to the complainant/respondent due to short delay in delivery
of possession of the said apartment as the appellant has paid the Pre-

EMI to the bank/financial institution.

(N) The Regulatory Authority erred in granting relief to the
complainant/respondent which are beyond the scope of binding

bilateral agreement between the parties.

(O) The Regulatory Authority erred in not considering the specific
confirmation/consent of the main applicant, Mrs. Chitra, for

cancellation of the allotment.

(P) The Regulatory Authority failed to consider that in the absence of
main applicant, Mrs. Chitra, the complaint of the respondent ought
not to have been allowed as the complaint suffered from non-joinder

of necessary party.

(Q) The order dated 18.10.2019 under challenge in this appeal is

arbitrary, perverse, illegal and without jurisdiction.

The appellant/Promoter has prayed for setting aside the order dated
18.10.2019 passed by the Regulatory Authority in complaint no.
5201810270 (Syed Mohd, Abbas Vs. Panchsheel Buildtech Pvt. Ltd. with

regard to direction no. 2 of the impugned order.

The complainant/respondent filed his objection to the grounds of appeal

stating that:

The respondent booked a flat under subvention scheme and paid
Rs.24,43,929/- to the appellant. The possession of the unit was to be offered
within a period of 30 months (inclusive of grace period of 6 months).
Booking application form was filled on 23.12.2015 for basic sale price of
the flat under subvention plan at Rs.47,37,600/-. The respondent paid
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Rs.4,90,000/- as booking amount to the appellant vide cheque no. 764078
on 23.12.2015.

The appellant/promoter was required to offer possession of the apartment
within 31.12.2016. The offer of possession letter of the unit was delivered
to the respondent on 29.01.2018 which was time barred according to the
terms and conditions of the agreement, without obtaining the occupation

certificate and without actually completing the construction work.

As per agreement Pre-EMIs from 01.01.2017 to April 2018 were not
adjusted in final demand notice. On 06.12.2016 an email was received by
the respondent from the appellant stating that the appellant was unable to
pay the Pre-EMIs and requested the respondent to start paying the Pre-EMIs
with assurance that the amount paid as Pre-EMIs will be adjusted against
the final payment. Last email was sent by the appellant to the respondent
on 02.05.2018 for making final payment. On 07.05.2018 the appellant sent
letter to the respondent for registration of sub-lease deed. On 07.08.2018
the appellant cancelled the allotment of the respondent. Before cancelling
the allotment no consent was received from the respondent and no

permission was taken from the court when the case was subjudice.

Condition nos. 7 and 8 of the allotment letter stipulate that if the flat is not
constructed upto 31.12.2016, the appellant will compensate the allottee for
the delay period @ Rs.5/- per sq.ft. per month in respect of leasable area.

Section 18 of the Act 2016 provides that if the promoter fails to complete
an apartment or building in accordance with the terms of the agreement for
sale, he shall be liable to return the amount received by him with interest at
such rate as may be prescribed in this behalf including compensation in the

manner as prescribed under the Act.

The important aspect is that where an allottee does not intend to withdraw
from the project, he shall be paid by the promoter interest for every month
of delay till handing over of the possession at such rate as may be

prescribed.

The terms of the Apartment/Unit Buyer’s Agreement dated 13.01.2016 are

wholly one sided and unfair.
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In case the possession is not delivered within the time then the complainant
has a right to ask for refund. The appellant failed to complete the project

within time.

The respondent is facing financial and mental harassment due to negligence
of the appellant in not adjusting the Pre-EMIs. The appellant has violated
sub-clause (c) of clause 1 of Sub-Section (2) of Section 4 of the Act 2016
and has also failed to adhere to Section 19(2) of the Act by not providing

stage wise time schedule of completion of the project to the allottees.

The function of the Regulatory Authority is to safeguard the interest of the
aggrieved person. The rights of the parties are to be balanced and must be
equitable. The promoter cannot be allowed to take any undue advantage of

his dominant position and to exploit the home buyer.

The appellant/Promoter has not submitted any reply to the objections of the

respondent.

During the course of hearing on 25.10.2021, Shri Suyash Gupta, the learned
counsel for the appellant submitted that though the entire impugned order
has been challenged in the present appeal and appellant had prayed for
setting aside of the entire order, but he confined his prayer only to the
direction no. 2 of the impugned order and sought permission for making an
endorsement in the order-sheet as well as in the prayer clause of the memo
of appeal. The Tribunal after taking into consideration the request of
learned counsel for the appellant permitted him to correct the relief clause
and make endorsement in the order-sheet with respect to the challenge in
the present appeal. Accordingly, the learned counsel for the appellant made
corrections in the memo of appeal and, thus only challenged the impugned
order with respect to direction no. 2 and made endorsement in the order-

sheet as well.

Heard Sri Suyash Gupta, learned counsel for the appellant and Sri Amit

Asthana, learned counsel for the respondent.

After examining the pleadings, record of memo of appeal and submissions

of learned counsel for the parties, we frame following questions:

(1)  Whether the cancellation of the booked Flat/Apartment of the

respondent vide letter dated 07.08.2018 was in pursuance to the
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provisions of terms and conditions of allotment letter dated

13.01.20167

(i1)  Whether any consent was given by Mrs. Chitra, the allottee no. 1

for cancellation of the booked unit?

Before we proceed to examine the issue, we deem it proper to extract the
relevant provisions of the allotment Letter dated 13.01.2016, which are

reproduced as follows:

PANCHSHEEL HYNISH
ALLOTMENT LETTER

Dated; 13.01.2016

BASIC PRICE (inclusive of Preferential Location Charges (PLC)
IFMS+PARKING if any) Rs. 47,37,600.00 (Rupees Forty Seven Lac Thirty
Seven Thousand Six Hundred Only)

PAYMENT PLANS
Booking Amount: Rs. 4,90,000.00
(paid vide Receipt No. 00263)

(The Allotment Letter is subject to realization of the booking amount
cheque/draft.)

I(a). That in case the allottee(s) wants to avail a loan facility from any
bank/financial Institution or his employer to facilitate the acquire of the
Apartment applied for, the Company shall facilitate the process subject to
the following-

(I) The terms of the Bank/Financing agency/employer shall
exclusively be binding and applicable upon the allottee(s).

(I1)  The entire responsibility of the getting the loan sanctioned and
disbursed will exclusively be on the allottee(s). In the event of the
loan not being sanctioned or the disbursement getting delayed, the
due payment to the company, as per schedule, shall be ensured by
the allottee(s), failing which the allottee(s) shall be liable to pay
interest (@ 18% per annum for the delayed period.

b) Installments due towards payment of the Apartment will be made to the
Company on or before the due date as mentioned in the payment plan
herein above along with service tax as applicable with effect from
01/07/2010. The Allottee(s) has/have agreed that the Company is under
no obligation to send demands/reminders for payments. If payment is not
received within the aforesaid stipulated period as per their opted
Payment Plan, or in the event of breach of any of the terms and
conditions of this allotment by the Allottee(s), the allotment will be
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cancelled and 10% of the Basic Price of the Apartment will be forfeited
and balance amount (if any) will be refunded without any interest.

c) If for any reason the booking of the Apartment is cancelled by the
Allottee(s), then 10% of the Basic price of Apartment will be forfeited
and balance amount (if any) will be refunded without any interest.

Subvention Payment Plan (50:50)

At the time of booking | 10% of (BSP+PLC) Rs. 4,70,880.00

Within 45 days from | 40% of (BSP+PLC) Rs. 18,83,620.00
the date of booking

At the time of offer of | 50% of | Rs. 23,83,200.00
possession (BSP+PLC+Parking)
IFMS+Other charges
Total Rs.47,37,600.00
POSSESSION

Possession of the Apartment will be given within 31.12.2016 from the date
of allotment subject to the receipt of the entire Basic Price, extra charges,
registration charges and any other charges as may be intimated by the
Company.

Further the possession of the Apartment will be given after the execution of
the Sale Deed/Sub Lease Deed in favour of the allottee(s).

The issue no. (i) requires us to examine as to whether the cancellation of
the booked Flat/Apartment of the respondent vide letter dated 07.08.2018
was in pursuance to the provisions of terms and conditions of allotment

letter dated 13.01.2016?

Mrs. Chitra (the first applicant) along with her husband Syed Mohd. Abbas
(the second applicant/respondent herein) applied for booking of an
apartment in the Group Housing Project, namely ‘Panchsheel Hynish’ in
January 2016 under 50/50 subvention plan valid upto 31.12.2016 and in
pursuance thereto the appellant allotted apartment No. 801, Tower-7,
leasable area 1440 sq.ft. in the said project, vide Allotment
Letter/Agreement dated 13.01.2016. at the basic cost of Rs.47,37,600/-. In
the Allotment Letter, under the heading ‘Possession’, it has been mentioned
that Possession of the Apartment will be given within 31.12.2016 from the
date of allotment subject to the receipt of the entire Basic Price, extra
charges, registration charges and any other charges as may be intimated by
the Company and the possession of the Apartment will be given after the

execution of the Sale Deed/Sub Lease Deed in favour of the allottee(s).
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As per the terms and conditions of the Allotment Letter, the possession of
the unit was to be given by 31.12.2016, though there was a provision to
compensate the allottee on account of delay in offering the possession of
the booked unit, therefore, the liability of Pre-EMI was fixed up to
31.12.2016, apparently taking into consideration the date of possession in

Tripartite Agreement with the financial institution i.e. HDFC.

11.3 The appellant and the respondent jointly approached the Housing

11.4

Development Finance Corporation (HDFCL) for loan towards the payment
of residential apartment and the HDFCL agreed to give loan with the
condition that the housing loan advanced to the borrower shall be repayable
by the borrower by way of Equated Monthly Installments (EMI). The date
of commencement of EMI shall be the first day of the month following in
which the disbursement of the loan will have been completed and
consequently the due date of payment of first EMI shall in such a case be
the last day of the said following month. Till the commencement of EMI
the borrower shall pay Pre-EMI, which is the simple interest on the loan
amount disbursed calculated at the rate of interest as mentioned in the
respective loan agreement of the Borrower. The Borrower had informed
HDFC of the scheme of arrangement between the Borrower and the Builder
in terms whereof the Builder assumed the liability of payments under the
loan agreement as payable by the Borrower to HDFC for 31.12.2016 from
date of first disbursement plus fractional period of month of disbursement
(the period be referred to as the “Liability Period” and the Liability be
referred to as “Assumed Liability”). It was further agreed that during the
liability period the repayment liability is joint and several by and between
the Borrower and the Builder. The Borrower was required to ensure to pay
to the Builder his own contribution in full i.e. the cost of the flat minus the
loan amount being disbursed by HDFC before availing of the disbursement
from HDFC and accordingly the Tripartite Agreement was executed
between appellant, respondent and HDFC.

As per the averments, the respondent paid Rs. 24,43,929/- to the appellant
and the possession of the unit was to be offered within a period of 30
months inclusive of grace period of 6 months). The appellant was to deliver
the possession by 31.12.2016, but the offer of possession was given to the
respondent on 29.01.2018 without obtaining the Occupation Certificate and
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without actually completing the construction work. The Pre-EMIs were
paid directly by the appellant to the HDFC and the respondent was required
to pay the same after 31.12.2016. But the appellant as a good gesture and to
share some financial burden of the allottees caused due to delay in delivery
of possession, vide email dated 06.12.2016 called upon the allottees of the
said project including the respondent to make the Pre-EMI payment to their
lending bank/financial institution which will be adjusted at the time of final
demand. The appellant also raised final demand/invoice dated 31.01.2018
to Mrs. Chitra, the allottee no. 1 for making payment so that process for

handing over of possession could be initiated.

The Greater Noida Authority issued completion certificate on 30.01.2018.
The reminder was sent by the appellant to Mrs. Chitra on 18.04.2018 and
02.05.2018 for making payment and thereafter vide e-mail dated
07.08.2018, the information of cancellation of Flat was given to Mrs.
Chitra, whereas as per the written statement enclosed as Annexure-12, the
offer of possession was given to the allottee/respondent on 29.01.2018. In
response to the e-mail dated 02.05.2018 for making final payment, the
respondent asked the builder to send revised demand letter as the final
demand letter did not adjust the amount paid as Pre-EMI by the respondent
despite the assurance given by the appellant vide e-mail dated 06.12.2016,
asking the allottees to pay EMI at their end, but the appellant refused to
adjust the EMI with the revised demand letter, which compelled the
respondent to approach the Regulatory Authority by means of complaint
dated 07.05.2018 and during the pendency of the complaint, the appellant
cancelled the allotment of the respondent on 07.08.2018 and the consent of
the co-allottee was sought on 28.09.2018 by the appellant on the assurance
to return the dues and final payment as per the fore closure letter issued by

the HDFC Bank.

The examination of record further reveals that vide e-mail dated 06.12.2016
the appellant decided to inform all the buyers under subvention scheme that
appellant is not able to pay the amount of EMI directly to financial
institutions lending housing loans to the buyers, as of now, due to
recessionary market conditions and to speed up the construction,
Panchsheel (Appellant) expects all buyers of subvention scheme to pay

their EMI to their respective lending institutions, regularly, and appellant
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assured and committed to them that all the interest paid by them to lending
financial institutions on account of EMlIs, shall be adjusted against final
demand, which would be raised at the time of offer of possession. The offer

of possession was issued by the appellant on 29.01.2018.

Mrs. Chitra vide e-mail dated 06.02.2018 (Annexure CA-7) requested for
cancellation and to issue new Demand Letter, giving details, as she had
purchased the flat on 50:50 Subvention plan where 50% of the payment had
already gone to the builder Panchsheel and the rest 50% was due.

Mrs. Chitra specifically mentioned in her e-mail that as per the e-mail
received from the Builder (Mr. Sachin Goel dated 06.12.2016), all the
buyers of the subvention scheme were requested to pay their EMIs with the
assurance that all interest paid by them shall be adjusted against final
demand. She was paying the interest part of EMI since 01.01.2017 but the
Builder had raised the offer of possession dated Feb 1, 2017, where the
above mentioned interest was paid by the respondent since 01.01.2017 to
Feb. 2018 was not adjusted. The possession was to be given on 31.12.2016
as per Builder Buyer Agreement and even after giving extra period of six
months from the aforesaid stipulated time to the Builder, there had been
delay of completely 8 months (June 17 to Feb. 2018). Therefore, as per the
Builder Buyer Agreement the builder is liable to compensate the respondent
and bear the liability as well as refund the amount along with
interest/damages. Mrs. Chitra requested for providing copy of Occupancy
Certificate, Lift Fitness Certificate, Structural safety Certificate, DG Sets

Installation certificate for Power backup and Credit input invoice.

As the Promoter/appellant failed to look into the grievance of the
respondent, they approached the Regulatory Authority vide complaint dated
07.05.2018, seeking direction for adjustment of the Pre-EMI interest paid
since 01.01.2017 towards final payment and penalty towards Delay in
possession. Further to remove unethical penalty imposed by builder after
01.02.2018 and also for re-issuance of demand letter after adjusting Pre-

EMI interest and delay charges.

The appellant during the pendency of the proceedings before the Regulatory
Authority, without giving response and redressing the grievance raised by

the respondent, cancelled the unit even without giving any notice for
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cancellation and informed the respondent vide e-mail dated 07.08.2018 and
sought consent of the allottee, which was given by the allottee (Mrs. Chitra)
under compelling circumstances on 28.09.2018 with the request to return
the dues at the end of appellant and final payment as per the fore closure

letter issued by HDFC Bank.

As per terms and conditions of the allotment letter, the respondent under
Subvention Payment Plan (50:50) paid 10% of (BSP+PLC) at the time of
booking, 40% of (BSP+PLC) within 45 days from the date of booking and
rest 50% of (BSP+PLC+Parking) IFMS+other charges were to be paid at
the time of offer of possession. Therefore, the respondent had pay total Rs.
47,37,600.00 and as such complied their obligation. The issue raised by the
respondent regarding adjustment of the Pre-EMI interest not responded and
the appellant failed to provide possession as assured in the allotment letter
by 31.12.2016. On account of delay as per clause 7 and 8 of the allotment

letter the allottee was to be compensated for the delay period.

The clause 1(b) of the allotment letter empowers the promoter/appellant to
forfeit 10% of the Basic Price of the Apartment due to non-payment of
installments by the allottee(s) in time. In the present case, no installment
was to be paid by the allottee/respondent. In pursuance to the final demand
of the appellant, the allottee raised certain grievances and during the
proceedings before the Regulatory Authority the allotment of the
respondent was cancelled vide letter dated 07.08.2018.

On examining the pleadings and record, we are of the considered view that
the cancellation of the unit of allottee/respondent was not only in violation
of the terms and conditions of the allotment letter dated 13.01.2016, but
also in the teeth of the proceedings before the Regulatory Authority, the
appellant/promoter was required to seek permission or should have
informed about the proposed action against the allottee/respondent. But it
appears that in order to put pressure on the allottee/respondent, the
allotment of the allottee/respondent was cancelled vide letter dated
07.08.2018 unilaterally and without taking into consideration the grievance
raised by the allottee vide e-mail dated 06.02.2018 and 20.02.2018
(Annexure CA 7 and 8 of the counter affidavit). Accordingly, the issue no.
(i) is decided against the appellant.
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The issue no. (i1) requires us to examine as to whether any consent was

given by Mrs. Chitra, the allottee no. 1 for cancellation of the booked unit?

In the memo of appeal vide Sub para VI, VII, VIII, IX and X of para 5, it
has been stated that the Greater Noida Authority had issued the Completion
Certificate on 30.01.2018 and there was no impediment for possession and
registration for sub-lease deed in favour of Mrs. Chitra jointly with the
complainant/respondent in respect of the said flat. A final demand was
raised on 31.01.2018 followed by reminder on 18.04.2018 and 02.05.2018
and the main applicant/allottee informed that she is not able to make further
payment as per final demand and the allotment of the said unit in her favour
be cancelled. The appellant cancelled the allotment of the said flat and
intimated Mrs. Chitra and the complainant about cancellation vide e-mail
dated 07.08.2018 and cancellation letter dated 07.08.2019 was also sent to
Mrs. Chitra on 08.08.2018 through speed post. The copy of e-mail letter
dated 07.08.2018 is enclosed as Annexure A-9 along with memo of appeal.
There is nothing on record which indicates that Mrs. Chitra had ever
requested for cancellation of the allotment in pursuance to the final demand
raised by the promoter/appellant. The consent letter of Mrs. Chitra has been
placed on record as Annexure A-10 to the memo of appeal is dated
28.09.2018, much after cancellation of the unit. In the consent letter dated
28.09.2018, Mrs. Chitra requested to cancel her booked flat and to return of
her dues at the end of promoter and final payments as per fore closure letter

issued by HDFC.

On examination of the documents annexed with counter affidavit, we found
that Mrs. Chitra on 06.02.2018 (Annexure CA-7) requested for cancellation
and issuance of new demand letter after adjusting Pre-EMI interest paid by
her in pursuance to the assurance/request of the promoter/appellant dated
06.12.2016 followed by email dated 20.02.2018 (Annexure CA-8) for
adjustment of EMI interest from the final demand. Thus, there is no
document showing inability of the allottee to make payment and request for
cancellation, which warranted action by the appellant as stated in para-IX of

the memo of appeal.

We conclude that the appellant has not stated correct facts, rather attempted

to mislead the Tribunal by making the said averments in para IX of memo
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of appeal. We are of the considered view that the promoter/appellant had
cancelled the allotment of the allottee/respondent unilaterally on
07.08.2018, without the consent of the allottee in violation of the terms and
conditions of the allotment letter dated 13.01.2016 during the pendency of
the proceedings before the Regulatory Authority. The issue no. (ii) is
decided accordingly against the appellant.

Under the provisions of Act 2016, it is the choice of the allottee that if a
promoter fails to provide possession of flat/apartment/building in
accordance with the terms and conditions of the Agreement to Sell, he
either can seek refund along with interest/compensation or continue with
the Project and seek interest/compensation for period of delay. In Civil
Appeal No. 03581-3590 of 2020 (M/s Imperia Structure Vs. Anil Patni and
Others), the Hon’ble Supreme Court while dealing with the provisions of
Section 18 of the Act 2016, pleased to observe that the right so given to the
allottee is unqualified. The learned counsel for the appellant failed to
demonstrate any illegality or perversity in direction no. 2 of the Regulatory
Authority, which was only relief sought after amendment in the relief

clause on 25.10.2021.

On the basis of aforesaid analysis, we are of the considered view that the
Regulatory Authority while passing the impugned order dated 18.10.2019
examined in depth the pleadings and record and there is no illegality and
perversity in the impugned order dated 18.10.2019 passed by the
Regulatory Authority.

Accordingly, the appeal is dismissed.

Now the issue to be decided is as to what should be done of the pre-deposit
made by the appellant/promoter in compliance of the provisions of Section

43(5) of the Act in case of dismissed appeal.

The aims and objects of the Act provide for regulation and promotion of the
real estate sector in an efficient and transparent manner and to protect the
interests of the consumers in real estate sector. Proviso to Section 43(5) of
the Act specifically provides that where a promoter files an appeal with the
Appellate Tribunal, it shall not be entertained without the promoter first
having deposited with the Appellate Tribunal at least 30% of the penalty, or
such higher percentage as determined by the Appellate Tribunal, or the total
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amount to be paid to the allottee including interest and compensation
imposed on him before the said appeal is heard. The intent of the legislature
is quite clear from the wording of proviso to Section 43(5) of the Act that

the interest of the consumers i.e. allottees/buyers be protected.

The intent of the legislature in laying down the provision of pre-deposit of
the amount of penalty or any other amount payable to the allottee by the
promoter before the appeal can be heard in the Appellate Tribunal, has been
elucidated by the Hon’ble Apex Court in paragraph 127 of its judgment
in the Civil Appeal Numbers 6745-6749 of 2021 M/s Newtech Promoters
and Developers Pvt. Ltd. Vs. State of UP and others, the same reads as

under:-

“127. It may further be noticed that under the present real estate sector
which is now being regulated under the provisions of the Act 2016, the
complaint for refund of the amount of payment which the allottee/consumer
has deposited with the promoter and at a later stage, when the promoter is
unable to hand over possession in breach of the conditions of the agreement
between the parties, are being instituted at the instance of the
consumer/allottee demanding for refund of the amount deposited by them
and after the scrutiny of facts being made based on the contemporaneous
documentary evidence on record made available by the respective parties,
the legislature in its wisdom has intended to ensure that the money which
has been computed by the authority at least must be safeguarded if the
promoter intends to prefer an appeal before the tribunal and in case, the
appeal fails at a later stage, it becomes difficult for the consumer/allottee to
get the amount recovered which has been determined by the authority and
to avoid the consumer/allottee to go from pillar to post for recovery of the
amount that has been determined by the authority in fact, belongs to the
allottee at a later stage could be saved from all the miseries which come
forward against him.”

The Hon’ble Apex Court has clearly held that the legislature in its wisdom
intended to ensure that the money which has been computed by the
Authority at least must be safeguarded if the promoter intends to prefer an
appeal before the Tribunal and in case, the appeal fails at a later stage, it
should not be difficult for the consumer/allottee to get the amount recovered
which has been determined by the Authority. It is in order to avoid the
consumer/allottee to go from pillar to post for recovery of the amount that
has been determined by the Authority, that the legislature has in its wisdom
laid the condition of pre-deposit by the promoter under Section 43(5) of the
Act.
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Section 40(1) of the Act of 2016 provides for a mechanism for recovery of
interest or penalty or compensation and enforcement of orders etc. of the
A.O. or the Regulatory Authority, or the Appellate Tribunal and the same
shall be recoverable in such manner as may be prescribed as an arrears of
land revenue. The Hon’ble Apex Court vide paragraph 140 in M/s
Newtech Promoters and Developers Pvt. Ltd. Vs. State of UP (supra)

was pleased to observe that:-

“140. It is settled principle of law that if the plain interpretation does not
fulfill the mandate and object of the Act, this Court has to interpret the law
in consonance with the spirit and purpose of the statute. There is indeed a
visible inconsistency in the powers of the authority regarding refund of the
amount received by the promoter and the provision of law in Section 18 and
the text of the provision by which such refund can be referred under Section
40(1). While harmonizing the construction of the scheme of the Act with the
right of recovery as mandated in Section 40(1) of the Act keeping in mind
the intention of the legislature to provide for a speedy recovery of the
amount invested by the allottee along with the interest incurred thereon is
self explanatory. However, if Section 40(1) is strictly construed and it is
understood to mean that only penalty and interest on the principal amount
are recoverable as arrears of land revenue, it would defeat the basic
purpose of the Act.”

As can be seen from the above observations, Hon'ble Supreme Court has
held that even the principal amount invested by the allottee can be
recovered as arrears of land revenue under Section 40(1) of the Act. It is
further clarified by Hon'ble Supreme Court that the intention of the
legislature is to provide a mechanism for early recovery of the amount

invested by the allottee alongwith the interest incurred thereon.

Rule 23 of the U.P. Real Estate (Regulation and Development) Rules, 2016
provides that subject to the provisions of Section 40(1), the recovery of the
amounts due as arrears of land revenue shall be carried out in the manner
provided in the local laws. As Rule 23 has been framed under the
provisions of Section 40(1) of the Act, the observations of Hon'ble Supreme

Court on Section 40(1) shall equally apply to Rule 23 of the Rules 2016.

Although Section 40(1) of the Act of 2016 gives powers to the Appellate
Tribunal to enforce its decisions, but the Tribunal does not have adequate

infrastructure and the required sufficient human resource to determine and
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certify the amount due from the appellant/promoter to be paid to the

respondent/allottee.

It is our considered view that as per provisions of the Act and as per the
observations made by the Hon’ble Apex Court, it is the duty of the Tribunal
to arrange to transfer the pre-deposited money to the concerned
allottee/consumer in case the promoter’s appeal is dismissed. However,
since the promoter might not have paid the full payable amount or there
being a prospect of some amount having already been recovered from the
promoter under execution proceedings at the level of the Authority or AO,
it is just and lawful that the Tribunal transfers the amount to the Authority
for transferring the same to the allottee/consumer after due diligence at its
end and to recover any additional amount which could be due to be paid by
the promoter; or return to the promoter any amount that could be in excess

of the entitlement of the allottee/consumer.

The calculation of the exact amount due to be paid to the
respondent/allottee normally is to be determined up to the date of actual
payment. As the facts and figures are available with the Regulatory
Authority, which is executing its or A.O.’s original order, therefore, due
diligence 1s required while calculating the amount payable, interest thereon,
as well as verification of the payments made by the allottee from time to

time, etc.

In the instant case, this Tribunal while upholding the order of the
Regulatory Authority dated 18.10.2019 dismissed the appeal of the
promoter, accordingly, we direct the Registry to transfer the entire amount
deposited by the promoter under the provisions of Section 43(5) of the Act
to the concerned account of the U.P. Real Estate Regulatory Authority (U.P.
RERA). Further, we direct the Regulatory Authority to dispose of this
amount during the execution proceedings in accordance with his order

dated 18.10.2019 passed in Complaint No. 5201810270.

No order as to costs.

Dated:
Shakir/Tanveer/ (Rajiv Misra) (D.K. Arora)



