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THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL

AT
LUCKNOW.
BENCH NO.1.
Appeal No. 234 of 2022.
Bhagwan Sarup Agarwal. = L. Appellant.
Versus
1.U.P. RERA, Gautam Budh Nagar.
2. Uppal Chadha Hi-Tech Developers Pvt. Ltd. ............... Respondents.

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Sanjai Khare, Judicial Member.

Heard Sri Shivam Gupta, learned counsel for the appellant and Sri Amit

Yadav, learned counsel for the respondent.

The instant appeal has been filed seeking relief of setting aside the
recovery certificate dated 22.09.2021 issued by the Secretary of the
Regulatory Authority in compliance of order dated 28.11.2019 passed in
Complaint No.NCR145/05/0700/2019 (Bhagwan Sarup Agarwal Vs.
Uppal Chadha Hi-Tech Developers Pvt. Ltd.) read with order dated
04.01.2021 passed under Section 63 of the Act 2016.

The submission of the learned counsel for the appellant is that the appellant
filed a complaint against the respondent for seeking possession, refund of
additional charges and interest for delay in possession. The said complaint
of the appellant was disposed of by means of order dated 28.11.2019 with
a direction to the respondent to provide possession along with OC/CC
within 45 days and execute conveyance deed after receiving necessary
stamp fee. The respondent was further directed to pay interest to the
complainant/appellant from 23.09.2015 till receipt of OC/CC or offer of

possession, whichever is later, at the rate of MCLR+1%.

Learned counsel for the appellant further submitted that Allottee
Agreement with respect to Plot no.554 at old plots, Sector 5, Greenwood
Enclave, admeasuring approx 200 sq. meters/239.2 sq. yards in the Wave
City Project, situated near NH-24, Ghaziabad, Uttar Pradesh was executed
by the respondent on 22.09.2011 for a consideration of Rs.17,58,120/-.



The appellant paid total amount of Rs.19,86,750.36/-. As there was
inordinate delay in delivery of possession, the appellant filed Complaint
No. NCR145/05/0700/2019 before the Regulatory Authority, which was
allowed vide order dated 28.11.2019 with the directions as mentioned in
para 3 above. When the compliance of the said order was not made by the
respondent, the appellant approached the Regulatory Authority for
execution of the order dated 28.11.2019 and the Regulatory Authority, by
means of order dated 04.01.2021, directed the Secretary, UP RERA to
issue recovery certificate as per direction no. 2 at page 22 of the order
dated 28.11.2019 and process the file for imposing penalty under Section
63 of the Act 2016 separately. The recovery certificate was issued by the
Secretary, UP RERA on 22.09.2021 wherein calculation of the interest has
been made from 23.09.2015 till 17.10.2016. The appellant raised objection
with respect to the date of interest i.e. 17.10.2016 and when no action was
taken, the appellant filed the instant appeal praying for setting aside the
recovery certificate and seeking direction to issue revised recovery
certificate in consonance with the judgment and execution orders passed by

the Regulatory Authority.

It is also submitted by the learned counsel for the appellant that in
compliance of order dated 28.11.2019 no offer of possession has been
issued by the respondent to the appellant. The respondent issued offer of
possession on 20.07.2016 prior to receipt of partial OC on 17.10.2016 and
since the said offer of possession was not a legal offer of possession in
absence of OC issued by the competent authority, therefore, no action was
taken by the appellant and after receipt of partial OC on 17.10.2016 and
issuance of order of Regulatory Authority dated 28.11.2019 till date no
offer of possession has been issued to the appellant by the respondent.
Therefore, in the recovery certificate the date of interest from 23.09.2015
to 17.10.2016 is not correct and it should have been from 23.09.2015 till

legal offer of possession.

Sri Amit Yadav, learned counsel for the respondent, submitted that initially
offer of possession was given on 20.07.2016, but partial OC was received
on 17.10.2016 and thereafter no offer of possession was given to the

appellant and fairly submitted that after passing of the order dated



28.11.2019 by the Regulatory Authority on the complaint of the appellant,

no offer of possession was given by the respondent to the appellant.

We have examined the submissions of learned counsel for the parties and

gone through the record.

The admitted facts are that partial OC was received by the respondent on
17.10.2016. The offer of possession was given prior to receipt of OC i.e.
on 20.07.2016. After passing of the order on the complaint of the
appellant by the Regulatory Authority on 28.11.2019 the respondent has
not issued offer of possession to the appellant. It appears that the
concerned authority of the Regulatory Authority took into consideration
the date of partial OC 1.e. 17.10.2016 and has not examined the order dated
28.11.2019 passed on the complaint of the appellant. It is admitted by the
learned counsel for the respondent that no offer of possession has been
issued after receipt of partial OC and even after passing of the order dated

28.11.2019 by the Regulatory Authority on the complaint of the appellant.

We are of the considered view that the date mentioned in the recovery
certificate with respect to interest part is not correct and this is
administrative action for which the appellant could have approached the
concerned authority for correction of the date in the recovery certificate.
Even Regulation 42 of the Regulations of the Regulatory Authority
empowers the Regulatory Authority to amend/rectify any defect or error in
any proceedings including any clerical or arithmetical error in any order

passed by the Authority. The said Regulation 42 reads as under:--

“42.  The Authority may, at any time and on such terms as to
costs or otherwise, as it may think fit, amend any defect or
error in any proceedings before it (including any clerical or
arithmetical error in any order passed by the Authority), and
all necessary amendments, rectifications shall be made for the
purpose of determining the real question or issue arising in the
proceedings. Provided that if the Authority desires to make
amendments or rectifications in order to determine the real
question or issue arising the Authority shall provide an
opportunity to the parties affected by such amendment or

rectification touching the real question or issue to make



representations and submissions with respect to the proposed

b

amendment or rectification.’

Thus, we do not find any good reason to set aside the recovery certificate
dated 22.09.2021 issued by the Secretary of the Regulatory Authority. We
dispose of the appeal with liberty to the appellant to approach the
Secretary of the Regulatory Authority for correction in the recovery
certificate and we hope and trust that on moving
rectification/amendment application by the appellant action will be
taken expeditiously by the Regulatory Authority in accordance with
law and the Regulatory Authority will rectify the recovery certificate

in terms of order dated 28.11.2019.

(Sanjai Khare) (D.K. Arora)
Dated: 19.02.2024
Shakir.



