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1. Heard Sri Samrat Vaish learned counsel for the appellant, and Sri Alok Dixit 

holding brief of Shobhit Mohan Shukla, learned counsel for the respondent.  

 

2. The batch of appeals (three in number) are being heard and decided together 

with the consent of the parties.  

 



3. The facts of Appeal No. 508 of 2023 (Mahaluxmi infrahomes Pvt. Ltd Vs. 

Uttar Pradesh Real Estate Regulatory Authority) is being referred for sake 

of convenience.  

 

4. The appellant/ promotor is raising challenge to the order dated 15.02.2023, 

passed by Learned Secretary U.P. RERA, wherein, a penalty at Rs.10,00,000/- 

was imposed on appellant/ promotor for contravention of the provisions of the 

Act 2016.  

 

5. The short question that arises for consideration is, whether the learned 

Secretary was justified in imposing penalty under Section 61 of Real Estate 

(Regulation and Development Act, 2016 for short (‘Act, 2016’) on the 

appellant/promotor for non-compliance of the provisions of the Act, 2016.  

 

6. The facts inter- se parties are not in dispute.  

 

7. The appellant/promoter launched a real estate project under the name and 

style, “Migsun Ultima” in Greater Noida. The allottee/complainant booked a 

residential unit bearing No. 1905, Tower Sun-5, in the said project. As per the 

complainant, the total sale consideration of the said unit was Rs. 23,12,291/- 

against which the complainant paid a sum of Rs. 3,70,000/-. The 

appellant/promoter executed an unregistered agreement/allotment letter in 

favour of the allottee on 18.04.2019.   

 

8. The allottee subsequently filed a complaint before the Learned Regulatory 

Authority, bearing complaint No. NCR144/11/64828/2020, titled “Priyanka 

Mattoo Biswas Versus Mahaluxmi Infrahome Pvt Ltd” seeking refund of the 

earnest money. Upon adjudication, Learned Regulatory Authority on 

04.07.2022 held that appellant had failed to issue the allotment letter in 



conformity with the Rules of 2018. Consequently, a copy of the said order was 

forwarded to the Learned Secretary, U.P. RERA, with a direction to examine 

the matter and, if necessary, initiate appropriate action in accordance with the 

provisions of Act,2016 and rules framed thereunder.  

 

9. In view of order dated 04.07.2022, a notice dated 15.11.2022 came to be 

issued by learned Secretary, calling upon the appellant to show cause as to 

why penalty may not be imposed under Section 61 of the Act, 2016 for 

contravention of Section 13 of Act, 2016 and rules framed thereunder. The 

appellant/promotor responded to the notice by submitting its reply on 

05.12.2022, alleging that all the rules prescribed by the State Government in 

respect of the allotment letter have been duly complied with. Thereafter, on 

30.12.2022, the promoter was called upon to furnish clarifications through 

video conferencing. Another letter dated 02.01.2023 was addressed by the 

appellant to the learned Secretary, stating that only 7% of the consideration 

amount had been received from the complainant towards booking, therefore, 

no violation of Section 13 of Act, 2016 had been committed. 

 

10.  It is noted in the impugned order that the appellant has violated Section 13 of 

Act, 2016 and Uttar Pradesh Real Estate (Regulation and Development) 

(Agreement for Sale/Lease) Rules, 2018. The appellant submitted before the 

learned Secretary that no violation against the said provisions have taken place 

and they have issued a standard allotment letter in accordance with the format 

of the allotment letter prescribed by the Department of Housing and Urban 

Planning.  The appellant submitted before the learned Secretary that no 

contravention of the aforesaid provisions had occurred and that a standard 

allotment letter was issued in accordance with the format prescribed by the 

Department of Housing and Urban Planning. 

 



11.  Having due regard to the submissions made by the appellant, the learned 

Secretary, by order dated 15.02.2023, imposed a penalty at Rs.10,00,000/- 

upon the appellant/promoter, holding that the allotment letter issued by the 

appellant was in contravention of Section 13 of Act, 2016 and the Rules, 2018. 

Aggrieved by the said order, the appellant/promoter has filed the present 

appeal. 

 

12.  Learned counsel for the appellant/promoter, at the outset, submits that no 

pleading was made by the complainant alleging violation of Section 13 of the 

Act,2016 or with respect to illegality in issuing the allotment letter. It is, 

therefore, urged that the learned Secretary has travelled beyond the scope of 

the pleadings in adjudicating the matter and in imposing the penalty upon the 

appellant/promoter. 

 

13.  Learned counsel for the respondent U.P. RERA in the rebuttal submits that 

the proceedings before the Learned Secretary were initiated on a complaint 

that clearly indicated violation of Section 13 of Act, 2016, and the Rules, 2018. 

The issue of issuance of allotment letter in contravention of the statutory 

provisions formed part of the core grievance and was directly connected to the 

subject matter of the complaint adjudicated on 04.07.2022.  

 

14.  It would be apposite to refer Section 13 of Act 2016. Section 13 is extracted:  

 

 “ 13. No deposit or advance to be taken by promoter without 

first entering into agreement for sale.—(1) A promoter shall not 

accept a sum more than ten per cent. of the cost of the apartment, 

plot, or building as the case may be, as an advance payment or an 

application fee, from a person without first entering into a written 



agreement for sale with such person and register the said 

agreement for sale, under any law for the time being in force.  

 

(2) The agreement for sale referred to in sub-section (1) shall be 

in such form as may be prescribed and shall specify the particulars 

of development of the project including the construction of 

building and apartments, along with specifications and internal 

development works and external development works, the dates and 

the manner by which payments towards the cost of the apartment, 

plot, or building, as the case may be, are to be made by the 

allottees and the date on which the possession of the apartment, 

plot or building is to be handed over, the rates of interest payable 

by the promoter to the allottee and the allottee to the promoter in 

case of default, and such other particulars, as may be prescribed”. 

 

15.  It is evident from plain reading of the provision that no promoter shall accept 

any amount exceeding ten per cent of the cost of the apartment, plot, or 

building as an advance payment or application fee from any person, unless he 

has first entered into a written agreement for sale with such person and has 

registered the said agreement for sale under the law for the time being in force.  

It is undisputed that the total sale consideration for the said was at Rs. 

23,12,291/-, against which the allottee paid Rs. 3,70,000/- i.e. more than ten 

percent. Section 13 establishes a statutory threshold by restricting the 

promoter from receiving more than ten percent of the total cost of the unit as 

an advance payment. In case the promoter exceeds the mandated threshold, he 

becomes liable to the penalties prescribed under Chapter VIII of Act, 2016. A 

review of the deposits made by the complainant/allottee clearly shows that the 

promoter has exceeded the prescribed limit and has received an amount in 

excess of ten percent of the total consideration.  



16.  It is also an admitted fact that promoter on 18.04.2019 executed an 

unregistered agreement/allotment letter with the complainant. The law 

particularly, Section 13 of Act 2016 mandates the registration of the 

‘agreement for sale’ by the promoter, thereby, legally binding both parties to 

their respective obligations and ensuring transparency and security for 

allottees. Section 13(2) in furtherance to ensure transparency provides that the 

‘agreement for sale’ shall be in the prescribed form and shall specify the 

essential particulars of the project, including, construction specifications, 

internal and external development works, the schedule and manner of payment 

by the allottee, the date of handing over possession of the apartment, plot, or 

building, as applicable, and the rate of interest payable by either party in the 

event of default. 

 

17.  The Uttar Pradesh Real Estate (Regulation and Development) (Agreement for 

Sale/Lease) Rules, 2018 were notified by the State Government on 

17.10.2018. The allotment letter in the present case, however, is dated 

18.04.2019, which is subsequent to the notification of the aforesaid Rules. 

Consequently, the Rules were binding on the promoter at the time of execution 

of the allotment letter and the Agreement for Sale/Lease. The allotment letter 

must therefore be in conformity with the provisions of Act, 2016 and the Rules 

framed thereunder, and cannot be governed by the guidelines of Department 

of Housing and Urban Planning. Further, the appellant has not disputed that 

allottee deposited Rs. 3,70,000/- which is more than the basic sale price for 

the unit. Further, the learned counsel for the appellant on query does not 

dispute the quantum of the deposit. It is, however, submitted that seven percent 

of the amount was charged, but the allottee has not disclosed the amount of 

money charged/deposited. In view of the foregoing, the promoter has failed to 

comply with the mandatory requirements of Section 13(2) of the Act, which 

states that the Agreement for Sale must be executed in the prescribed form and 



in accordance with the Rules framed by the government. Accordingly, the 

Agreement for Sale is in violation of Section 13(2) of the Act. 

 

18.  Section 38 of Act 2016, confers powers on the Regulatory Authority, inter 

alia, to impose penalty in regard to any contravention of obligations cast upon 

the promoters and real estate agents under the Act or rules and regulations 

framed thereunder. In pursuance to such power the Learned Secretary, U.P. 

RERA, upon examining the allotment letter, found the same to be illegal, 

accordingly, imposed penalty under Section 61 of Act, 2016.  

 
19. Section 61 is extracted:   

“Section 61: Penalty for contravention of other provisions of this 

Act-  

If any promoter contravenes any other provisions of this Act, other 

than that provided under section 3 or section 4, or the rules or 

regulations made thereunder, he shall be liable to a penalty which 

may extend up to five per cent. of the estimated cost of the real estate 

project as determined by the Authority”. 

 

20.  Section 61 confers powers to impose penalty upon any promotor, who 

contravenes any provision of Act 2016, other than provided under Section 3 

or Section 4. In other words, non-compliance of the statutory mandate 

imposed under Section 13 would expose the promotor the promotor to penalty. 

The appellant/promotor by accepting sum more than ten percent and executing 

unregistered agreement/ allotment letter has rendered itself liable to penalty 

under Section 61 of Act, 2016.   

 

21. The Act 2016 was introduced to bring transparency, accountability, and 

fairness to the real estate sector, ensuring that homebuyers are protected from 



unfair practices by promotor and one of the safeguards is Section 13, on 

execution of the agreement a lien is created on the unit in favour of the allottee 

(Section 11(h)). Therefore, in order to preserve the integrity of the real estate 

regulatory framework, strict and sincere compliance with the mandate of 

Section 13 is essential. Any violation thereof has the potential to undermine 

the statutory scheme; consequently, to safeguard the objectives of the Act, 

imposition of penalty is mandated.  

 
22.  Learned counsel for the appellant/ promotor failed to point out any illegality, 

infirmity or jurisdictional error in impugned order. The learned secretary U.P. 

RERA was thus, justified in imposing penalty under section 61 by exercising 

its power under section 38 of Act 2016. The question is accordingly 

answered. 

 
23.  The appeal devoid of merit is dismissed.  

 

24.  Registry to remit the amount deposited by the appellant in compliance of 

Section 43(5) of the Act, 2016, to U.P. RERA the balance amount, if any, 

towards penalty to be deposited by the appellant with the Regulatory Authority 

within 45 days from date the order is uploaded. 

 

(Rameshwar Singh)                           (Sanjai Khare)                           (Suneet Kumar) 

Dated:30.01.2026 
Pradeep/Sanya   

 


