BENCH NO.1.

THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL
AT
LUCKNOW.
Appeal No.211 OF 2024
Mr.Rajneesh Mathur Appellant.

Vs.

Shipra Estate Limited Jai Krishan Estates Developers
PvtLtd. Respondent.

Hon’ble Mr. Justice Suneet Kumar, Chairman.
Hon’ble Mr. Sanjai Khare, Judicial Member.
Hon’ble Mr.Devindar Singh Chaudhry, Technical Member.

Case taken up in the revised call.

No one appears on behalf of respondent. Learned counsel on behalf of
respondent had put in appearance by filing his power on 23.03.2025, after
passing of order dated 15.01.2025, directing to proceed ex parte. The
respondent had not filed any application to recall the said order, neither,
filed objections. The case is proceeding ex parte against the respondent. It
appears that the respondent is not interested in contesting the matter,

accordingly, we proceed to decide the appeal on merit.

The appellant allottee by the present appeal is raising challenge to the
order dated 09.04.2024, passed by U.P.RERA (Regulatory Authority) on
an application instituted by the appellant decree holder under Sections
38/40/63 of the Real Estate (Regulation and Development), Act, 2016
(for short, Act, 2016), for execution of the judgment dated 18.12.2019
(for short, ‘decree’).

The learned Regulatory Authority by the impugned order dismissed the
application on the ground that the appellant allottee failed to deposit the
outstanding dues at Rs.78,98,044/-, due and admissible to the respondent
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promoter computed in terms of the agreement at 21 percent rate of

interest on alleged default of the allottee.

Learned counsel for appellant submits that the learned Regulatory
Authority committed an error in declining to execute the decree dated
18.12.2019 directing the respondent to hand over possession of the unit
upon executing the conveyance deed of the unit. Further, it was not open
for the executing authority to have gone behind, and/or, bypass the
judgment and decree dated 18.12.2019, raising an issue which is not part

of the decree.

In this backdrop, it is submitted that the appellant is entitled to
possession/sale deed of his unit in terms of the decree. The respondent,
during the pendency of the proceedings has created third party right and

interest on the unit by executing conveyance deed.
The questions that fall for consideration is :

whether the executing authority can go behind/bypass the judgment
and decree dated 18.12.2019, primarily directing execution of the sale
deed of the unit;

whether the conveyance deed executed in favour of third party would
abide by Section 52, Transfer of Property Act, 1882;

whether the impugned order dated 09.04.2024 is just, legal, lawful,

and sustainable order.
Question (1) and (iii) are being decided together.

The facts, briefly, stated is that appellant had booked a flat in the project,
namely, Maulsari-303, 3" floor (admeasuring 1700 sq.f.), Shipra Krishna,
15, Ahinsa Khand, Indrapuram, Ghaziabad, on 11.08.2006. The allotment
letter dated 14.10.2006 came to be issued for the said unit. The builder
buyer agreement (for short, BBA) came to be executed between the
parties on 29.11.2006. The unit was to be handed over to the appellant
within 22 months from the date of commencement of construction i.e. on
or before October, 2008. The sale consideration of the unit was at
Rs.47,06,500/-, against which the appellant deposited Rs.32,00,580/-.
Subsequently, the sale consideration was enhanced by the respondent

promoter due to the increase in the area of the unit at Rs.48,67,075/-.
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It appears that since the project was delayed, aggrieved, appellant was
compelled to file a complaint bearing n0.2201931543 of 2019 (Rajneesh
Mathur and another Vs. M/s Shipra Estate Limited) before the U.P.RERA
under Section 31 of Act, 2016 for possession and execution of sale deed
and delayed interest. The respondent promoter appeared and contested
the complaint by filing objections. The complaint came to be allowed
vide judgment and order dated 18.12.2019 by U.P.RERA directing the
respondent to execute the sale deed of the unit after taking stamp duty
and registration fee. For delay interest/compensation, U.P.RERA referred
the matter to the Adjudicating Officer. The respondent promoter did not
prefer an appeal against the aforenoted judgment and order before this
Tribunal. In other words, the decree dated 18.12.2019, insofar as it relates

to the respondent promoter attained finality.

Learned Adjudicating Officer, on the reference, of UP RERA, passed an
order dated 17.03.2020 directing that the respondent would be entitled to
delay interest at 21 percent prior to 01.05.2017, thereafter, at MCLR+1%
payable by either of the parties in default.

The appellant, being aggrieved by direction no.1(c) of the order dated
17.03.2020, preferred an appeal before this Tribunal, being Appeal
n0.252 of 2020 (Rajneesh Mathur and another Vs. M/s Shipra Estate
Limited and Jai Krishan Esate Developers Pvt.Ltd.). The appeal came to
be allowed vide judgment and order dated 24.03.2022. The direction
no.1(c) of the order dated 17.03.2020, passed by the Adjudicating Officer
came to be set aside and quashed. It is submitted that the respondent
promoter did not prefer any appeal against the order dated 24.03.2022,
accordingly, the judgment and order of this Tribunal attained finality

against the respondent promoter.

This Tribunal in the judgment dated 24.03.2022, observed that clause
4(a) of the BBA, imposing 21 percent interest for delayed payment was
held to be ex facie one sided, unfair and unreasonable term of the

agreement, hence, came to be set aside.

Thereafter, appellant approached the respondent promoter to execute the
conveyance deed of the unit in terms of the decree dated 18.12.2019,

however, the respondent insisted for delayed interest on default payment



13.

14.

by the appellant at 21 percent rate of interest on the outstanding balance
amount at Rs.15,05,920/-. Aggrieved, appellant/ decree holder was
constrained to prefer an execution application on 25.08.2022 for
execution of decree dated 18.12.2019. The respondent put in appearance
in the execution proceedings and filed objections; inter alia, demanding
interest at the rate of 21 percent and holding charges. It was further stated
by the respondent that they had cancelled the allotted unit/agreement on
08.08.2023 due to default of the appellant. Thereafter, it appears that the
unit came to be allotted to third party on 01.01.2024, and subsequently
was transferred by executing conveyance deed on 12.04.2024 to
Smt.Sarla Agrawal. This fact was concealed in the execution proceedings
by the respondent judgment debtor. It appears that the respondent for this
reason 1S not appearing in the case as the unit came to be transferred at

escalated price.

The execution proceedings came to be rejected by the impugned order
dated 09.04.2024, inter alia, recording therein that since the appellant
failed to comply and satisfy the demand raised by the respondent at 21
percent rate of interest on delayed payment, the unit came to be
cancelled, hence dismissal of the execution petition. Aggrieved, appellant

is before this Tribunal in appeal.

The execution court’s role is limited to the enforcement of the decree. It
cannot review the merit of the case, modify the decree, or, consider
arguments that should have been raised during the trial or appeal. The
decree once passed, is binding on the parties and the executing court. The
principle is based on finality of judgments and prevents endless litigation.
The decree denotes final adjudication of the issues inter se parties.
Executing court focuses on questions to be determined for execution,
discharge or satisfaction of the decree, but cannot go beyond the decree.
In Bikoda Deora Gaikwad & others Vs. Heerabai Marutirao
Ghorgare, (2008) 8 SCC 198, it has been observed that the execution
court can decline to execute a decree provided the decree is null and void;
the court was lacking inherent jurisdiction on the subject matter; the
decree was obtained by fraud; and the decree is against public policy. The
executing court cannot revisit the merits of the case or the validity and

legality of the decree. The executing court has to adopt a practical
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approach so that the execution of the decree is not defeated and decree is
enforced efficiently. The purpose is to avoid unnecessary technicalities
that delay execution and must ensure swift enforcement of judgment to
uphold the rule of law as has been observed in the case of Pradeep
Mehra Vs. Harijivan J. Jethwa, 2023 Live Law (SC) 936 and
Periyammal (dead) through legal representatives and others Vs.

Rajamani and another, 2025 INSC 329.

We have carefully perused the impugned order dated 09.04.2024, the
executing authority committed a jurisdictional error by modifying the
judgment and decree dated 18.12.2019. As per the decree, respondent
was directed to execute sale deed of the unit, but the respondent judgment
debtor instead of executing the sale deed insisted that appellant satisfy the
claim of the respondent in terms of the agreement at 21 percent rate of
interest. The executing authority committed an error in ignoring the
judgment and order passed by this Tribunal on 24.03.2022, wherein,
Clause 4 (a) of the agreement was ex facie held to be arbitrary and one
sided, further, this Tribunal had quashed the direction to the extent that
appellant allottee was required to make payment for the default at the rate
of 21 percent. The impugned order, on the face of it, is not only illegal
but in teeth of the judgment and order dated 24.03.2022. In our opinion,
the impugned order is unsustainable as the executing authority instead of
executing the decree dated 18.12.2019, read with judgment dated
24.03.2022, has gone beyond and behind the decree which was
impermissible. The executing authority committed jurisdictional error by
declining to execute the decree dated 18.12.2019. Question nos.(i) and

(i11) are accordingly answered.

Question No.2 :

The inter se rights and liabilities between the appellant and the
respondent came to be crystalized by the decree dated 18.12.2019, passed
by UP RERA. As per the said decree, respondent judgment debtor was
required to handover possession of the unit by executing the sale deed.
The decree attained finality against the respondent as order went

unchallenged. In the circumstances, it was not open for the respondent
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promoter to have created third party interest by cancelling the allotment
of the unit/agreement, on 08.08.2023, thereafter, the unit was allotted to a
third party on 01.01.2024. Unit came to be transferred to third party by
executing conveyance deed on 12.04.2024. In other words, during the
pendency of the proceedings of execution of the decree and without leave
of UP RERA, the unit came to be transferred. The transfer of the unit by
the judgment debtor is willful and deliberate to circumvent the decree
dated 18.12.2019, which attained finality against the respondent
promoter. It was not open to the respondent to have cancelled and

transferred the unit.

The rights and liabilities of the parties, pursuant to the decree dated
18.12.2019 could not have been subverted or bypassed by the respondent
judgment debtor by cancelling the unit or creating third party rights and
interest thereon. Further, Section 52 of the Transfer of Property Act, 1882
would apply in the given facts, the third party right that came to be

created on the unit would abide by the decree/judgment.

The promoter creating any lien, mortgage or charge upon the apartment,
would be acting at its own risk and peril. Any allotment, sale or transfer
of the unit to a third party notwithstanding anything contained in any
other law for the time being in force, it shall not affect the right and
interest of the allottee [Section 11 (4)(h)]. The outcome of the

proceedings would bind the subsequent transferee.

That apart, Section 52 of the Transfer of Property Act, 1882, would apply
to third party transfer/conveyance of the property that is made during
pendency of suit/proceedings. Any transfer that is made during pendency
of proceedings is subject to the final result of the litigation. Section 52 of

Transfer of Property Act is extracted:

“52. Transfer of property pending suit relating thereto.—During the
[pendency] in any Court having authority [within the limits of India
excluding the State of Jammu and Kashmir] or established beyond such
limits] by [the Central Government], of [any] suit or proceeding
[which is not collusive and] in which any right to immoveable property is
directly and specifically in question, the property cannot be transferred

or otherwise dealt with by any party to the suit or proceeding so as to
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affect the rights of any other party thereto under any decree or order
which may be made therein, except under the authority of the Court and

on such terms as it may impose.

[Explanation.—For the purposes of this section, the pendency of a suit or
proceeding shall be deemed to commence from the date of the
presentation of the plaint or the institution of the proceeding in a Court
of competent jurisdiction, and to continue until the suit or proceeding has
been disposed of by a final decree or order and complete satisfaction or
discharge of such decree or order, has been obtained, or has become
unobtainable by reason of the expiration of any period of limitation

prescribed for the execution thereof by any law for the time being in

force.]”

Hon’ble Supreme Court recently in case of M/s Siddamsetty Infra
Projects Pvt. Ltd. Vs Katta Sajutha Reddy & Ors, 2024 INSC 861,
decided on 08-11-2024, and H. Anjamappa & Others Vs. A Prabhakar
& Others, 2025 Live Law (SC) 123; considered the principle of lis
pendens and held, whether one of the parties to the suit of the
proceedings transfers the suit property to the third party, the latter, is
bound by the result of the proceedings, even if he did not receive the
notice of the suit or proceedings. In the given case before Hon’ble
Supreme Court, a Defective Review Petition was filed, it was argued by
the respondent therein that the doctrine of lis pendens does not apply as

the petition was defective. The plea was rejected.

It was further held that /is pendens commences at the stage of institution
of the petition and not at the stage when the notice is issued by the court.
Thus, taking Review Petition pending, though defective, it was held that
Section 52 of the Transfer of Property Act would apply to the third-party
purchases, once the sale was executed after the review petition was
instituted before the Court. In other words, the transfer of property that is
made during the pendency of the suit/proceedings is subject to the final

decision of the litigation. Paragraph 47 and 49 is extracted:

“47. In short, the doctrine of lis pendens that Section 52 of the Transfer
of Property Act encapsulates, bars the transfer of a suit property during
the pendency of litigation. The only exception to the principle is when it is
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transferred under the authority of the court and on terms imposed by it.
Where one of the parties to the suit transfers the suit property (or part of
it) to a third-party, the 11 latter is bound by the result of the proceedings

»

even if he did not have notice of the suit or proceedings.....

49. The purpose of lis pendens is to ensure that the process of the court is
not subverted and rendered infructuous. In the absence of the doctrine of
lis pendens, a defendant could defeat the purpose of the suit by alienating
the suit property. This purpose of the provision is clearly elucidated in

the explanation clause to Section 52 which defines “pendency”.

Amending Act 20 of 1929 substituted the word “pendency” in place of
“active prosecution”. The amending Act also included the Explanation
defining the expression “pendency of suit or proceeding”. “Pendency” is
defined to commence from the “date of institution” until the “disposal”.

The argument of the respondents that the doctrine of lis pendens does not
apply because the petition for review was lying in the registry in a
defective state cannot be accepted. The review proceedings were
“instituted” within the period of limitation of thirty days. The doctrine of
lis pendens kicks in at the stage of “institution” and not at the stage when

notice is issued by this Court. Thus, Section 52 of the Transfer of
Property Act would apply to the third-party purchases once the sale was
executed after the review petition was instituted before the Court. Any
transfer that is made during the pendency is subject to the final result of
litigation.” [vide M/s.Siddamsetty Infra (supra)]”

Transfer of the unit in favour of third party shall abide by the outcome of
the instant appeal/decree and shall bind the third party. Question no.(ii) is

accordingly answered.

Accordingly, the appeal succeeds and is allowed by passing the

following orders :

(1)  The impugned order dated 09.04.2024, passed by UP RERA in
execution proceedings under Section 38/40/63, is set aside and
quashed.

(1))  The execution petition instituted by the appellant shall be restored
to its original file and number. UP RERA is directed to execute the
judgment and decree dated 18.12.2019, read with, the judgment
and order dated 24.03.2022, passed in Appeal no.252 of 2020 to its
logical end.



(i11)) Cost of litigation is assessed at Rs.25,000/- to be paid by the
respondent judgment debtor to the appellant, failing which, the
amount shall be recovered in accordance with law.

Dated : 24.07.2025
Irfan
(Devindar Singh Chaudhry) (Sanjai Khare) (Suneet Kumar)



