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THE UTTAR PRADESH REAL ESTATE APPELLATE
TRIBUNAL
AT
LUCKNOW

Appeal No. 764 of 2021
T-Rose Tower Flat Owners Association ... Appellant
Versus

New Engineers Inda ... Respondent

ook ko sk skoskoskok

Hon’ble Mr. Justice Suneet Kumar, Chairman.
Hon’ble Mr. Sanjai Khare, Judicial Member.
Hon’ble Mr. Devindar Singh Chaudhry, Technical Member.

Heard Shri Faisal Ahmad Khan, learned counsel for the appellant and

Shri Siddharth Nandwani, learned counsel for the respondent.

The instant appeal has been instituted against the judgment and order
dated 29.05.2021, passed by the learned Regulatory Authority in
Complaint No. LKO162/12/0113/2019, whereby, the complaint of the
appellant’s association came to be rejected, returning a finding that the
promoter has not followed the provisions contained in Section 14 of
the Real Estate (Regulation and Development) Act 2016 (for short ‘Act
2016°).

At the outset, learned counsel for the respondent submits that the
appeal instituted by the appellant (T-Rose Tower Flat Owners
Association) through its President is not maintainable for want of

authorization in terms of Section -6 of the Societies Registration Act

1860.
The following questions fall for consideration:

(1)  As to whether the appeal is maintainable at the behest of

appellant-association;



(i1)  As to whether the respondent-promoter has violated the mandate

of Section 14 of the Act 2016.

Question No. 1

The facts, inter se, parties are not in dispute, the appellant-association
is a Society duly registered under the Societies Registration Act 1860,
the registration came to be renewed from time to time. The association
had preferred a complaint before the learned Regulatory Authority on
10.12.2019, alleging that the respondent-promoter had deviated from

the sanctioned map at the time of allotment of the units.

Our attention has been drawn towards the resolution dated 18.10.2021
of the association, wherein, it has been noted that against the decision
rendered by the Regulatory Authority in the complaint, the association
has resolved to prefer an appeal before the Appellate Tribunal. It
further resolved that the counsel representing the association before the
Regulatory Authority would be engaged for filing and contesting the
appeal. The expenses in instituting the appeal and towards counsel's
fee would be borne by the association. The meeting was duly approved
by the President of the association. It, therefore, follows that the order

passed in the appeal would bind the members of the association.

In this backdrop, learned counsel for the respondent submits that there
has been no authorization in terms of Section 6 of the Societies
Registration Act and in support of his submission reliance has been
placed on the decision rendered by the Hon'ble Supreme Court in

P. Nazeer Etc. Vs. Salafi Trust & Anr. [2022 LiveLaw (SC) 334].

Section 6 of the Societies Registration Act mandates that every
Society registered under this Act may sue or be sued in the name of the
President, Chairman, or Principal Secretary, or Trustees, as shall be
determined by the rules and regulations of the Society, and, in default
of such determination, in the name of such person as shall be appointed

by the governing body for the occasion.

On bare perusal of report of P. Nazeer (supra), the Court observed
that the plaintiff in a suit therein, which claims to be a Society,

demonstrates that it is a registered entity and the person who signed
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and verified the pleadings was authorized by the byelaws to do so. The
fact that the plaintiff in a suit happens to be a local unit or a Sakha unit
of a registered society is of no consequence, unless the byelaws
support the institution of such a suit, the suit cannot be entertained

(Para 15).

The decision being relied by learned counsel for the respondent would
not apply in the facts of the present case for the reason that the
resolution has been passed by the registered Society and the President
of the Society has instituted the appeal. The plaintiff before the
Supreme Court, as is reflected from the report, was a local unit/Shakha
of a registered Society and in that background the question that fell for
consideration was as to whether unit/sakha of a registered Society can
independently maintain a suit without there being authorization by the

Society or a provision to that effect in the byelaws of the Society.

On a specific query, learned counsel for the respondent-promoter does
not object/dispute that the appellant-organization is a duly registered
Residents Welfare Association in terms of the provisions contained in
Uttar Pradesh Apartment (Promotion of Construction, Ownership &
Maintenance) Act 2010, the promoter participated in formation of the
association and has to interact with the allottees through the office
bearers of the Society/Association. Further, in the given facts of the
case, it is not the case of the respondent that the appellant herein is a
branch/unit of the Society/Association that requires endorsement of the
association. The Society/Association, through its President, has come
in the appeal pursuant to a resolution. In the circumstances, the
objection of the respondent that the appeal at the behest of appellant-
organization is not maintainable for want of authorization of the
Society/Association, is without any foundation. The question no. 1 is

accordingly answered.

Question No. 2

It 1s not being disputed by the learned counsel for the respondent that
the project in the name and style ‘T-Rose Tower Flat’ came to be
launched at Sector 5, Jankipuram Extension, Lucknow, floating three

Towers-A, B & C in 2010 and at the time of allotment it was
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specifically stated in the allotment/registered conveyance deed by the
promoter that the Towers would be of eight floors. However, it appears
that subsequently, respondent purchased additional Floor Area Ratio
(FAR) from the competent authority and the additional FAR came to
be executed, inter alia, on Tower-C by raising an additional floor,

having three apartments.

In this backdrop, it is submitted that the respondent has violated
Section 14 of Act 2016. Section 14, inter alia, provides that the
proposed project shall be developed and completed by the promoter in
accordance with the sanctioned plans, layout plans and specifications
as approved by the competent authority. Further, any additions and
alterations in the sanctioned plan, layout plans and specifications and
the nature of fixtures, fittings and amenities described, therein, in
respect of the apartment, plot or building, as the case may be, which
are agreed to be taken, without the previous consent of that person and,
further, any other alterations or additions in the sanctioned plans,
layout plans and specifications of the buildings or the common areas
within the project without the previous written consent of at least two-
thirds of the allottees, other than the promoter, who have agreed to take

apartments in such building.
Section 14 (2)(1) and (i1) of the Act 2016, are extracted:

14. Adherence to sanctioned plans and project specifications by the
promoter.-(1) The proposed project shall be developed and completed
by the promoter in accordance with the sanctioned plans, layout plans

and specifications as approved by the competent authorities.

(2)Notwithstanding anything contained in any law, contract or
agreement, after the sanctioned plans, layout plans and specifications
and the nature of the fixtures, fittings, amenities and common areas of
the apartment, plot or building, as the case may be, as approved by the
competent authority, are disclosed or furnished to the person who
agree to take one or more of the said apartment, plot or building, as

the case maybe, the promoter shall not make-



"(i) any additions and alterations in the sanctioned plans,
layout plans and specifications and the nature of fixtures,
fittings and amenities described therein in respect of the
apartment, plot or building, as the case may be, which are
agreed to be taken, without the previous consent of that

person:

Provided that the promoter may make such minor
additions or alterations as may be required by the allottee,
or such minor changes or alterations as may be necessary
due to architectural and structural reasons duly
recommended and verified by an authorized Architect or
Engineer after proper declaration and intimation to the

allottee.

Explanation.—For the purpose of this clause, “minor
additions or alterations” excludes structural change
including an addition to the area or change in height, or
the removal of part of a building, or any change to the
structure, such as the construction or removal or cutting
into of any wall or a part of a wall, partition, column,
beam, joist, floor including a mezzanine floor or other
support, or a change to or closing of any required means
of access ingress or egress or a change to the fixtures or

equipment, efc.

(i) any other alterations or additions in the sanctioned
plans, layout plans and specifications of the buildings or
the common areas within the project without the previous
written consent of at least two-thirds of the allottees,
other than the promoter, who have agreed to take

apartments in such building.

Explanation.—For the purpose of this clause, the allottee,
irrespective of the number of apartments or plots, as the
case may be, booked by him or booked in the name of his
family, or in the case of other persons such as companies

or firms or any association of individuals, etc., by whatever
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name called, booked in its name or booked in the name of
its associated entities or related enterprises, shall be

considered as one allottee only."

It 1s not being disputed that consent of the independent allottees, nor
two third allottees of the project was taken by the respondent before
sanction/executing the amended layout plan of the building (Tower-C)
by raising a floor. The alteration/additions are in deviation of the
sanctioned layout plan proposed to the allottees at the time of
booking/allotment. In the circumstances, the respondent has exposed
itself for offences, penalties under Chapter VIII of the Act 2016. The
relief claimed by the appellant herein is for imposition of penalty under
Chapter VIII, in particular Section 61 of Act 2016, for violating the
mandate of Section 14. Sub-section (2) of Section 14 provides
‘notwithstanding anything contained in any law, contract or agreement,
after the sanctioned plans approved by the competent authority, are
disclosed/furnished to the allottee(s) who agree to take the said
apartment/building, the ‘promoter shall not’ make any additions or
alterations in the sanctioned plans without the previous consent of that
person/two-thirds of the allottees in such building. In other words, Act
2016 casts a mandatory obligation on the promoter, notwithstanding

anything contained in any other law/contract.

Having due regard to the facts and circumstances of the case, and in
particular that it is not being disputed by the respondent that it had
violated the mandate of Section 14 of the Act 2016, question no. 2 is

accordingly, answered.

The appeal is, accordingly, allowed by passing following orders:

(1) The Regulatory Authority shall initiate proceedings under
Chapter VIII of Act 2016, in particular Section 61, for
imposition of penalty upon the respondent in accordance with

law.

(i1) The Registrar of this Tribunal shall inform the Regulatory
Authority about this order.



(111) It will be open to the appellant to approach the Regulatory
Authority by filing copy of this order for compliance of the first

direction.

(iv) No order as to cost.

(Devindar Singh Chaudhry) (Sanjai Khare) (Suneet Kumar)

Dated: 29.01.2025
Tanveer/-



