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1.

Heard learned counsels for the parties.

The instant appeal has been filed raising challenge to the order dated
20.07.2021 arising from complaint No. NCR144/08/57438/2020 (Naveen
Kumar Vs Aims Max Gardenia Developers Pvt. Ltd), passed by learned
Regulatory Authority, Gautam Budh Nagar.

Learned counsel for the appellant, at the outset, submits that appellant
desires that his appeal be confined to prayer No. VI. only and rest of the
prayers viz prayers no. L., IL, IIL., IV., V., VII. & VIIL. are not being

pressed.

The prayer of the learned counsel is accepted, accordingly, the appeal is
being heard and decided confined to prayer No. VI. The appeal in respect

of other prayers is dismissed as not pressed.
The prayer No. VI. reads thus:

“VI. To modify the order and allow the grant of interest on the principle

amount from the period from March 2013 till date of legal



possession or date of issuance of Occupancy Certificate, whichever

comes later, @ 18% per annum,”

In principle, learned counsel for the appellant submits that appellant was
allotted a unit by the respondent in the project which was to be completed
by 31.03.2013. The offer of possession was made on 05.01.2017 and the
actual possession of the unit was handed over on 04.09.2017. In this
backdrop, it is submitted that appellant/allottee is entitled to delay interest
@ Rs 18% per annum from 31.03.2013 till date of legal possession or
issuance of OC/CC.

Further under Section 2 (za) (i) of the Act, 2016, ‘interest’ has been
defined, that after implementation of the Act, 2016, if any interest is taken
by the Promoter for default of the allottee then the same rate of interest will

be paid by the Promoter to the allottee for default of Promoter.

Learned Regulatory Authority considered the question being pressed in the
appeal while deciding issue No.1. It is noted in the impugned order that
since the appellant had settled the accounts in respect of the unit with the

respondent promoter, therefore, is not entitled to any interest.

The facts brought on record reveal that a settlement was entered into
between the appellant and respondent on 10.01.2017, wherein, it has been
noted that possession of the unit is being taken by the appellant at his own
will and after that would not be entitled to any claim against the respondent.
Upon settlement, possession was handed over on 04.09.2017. It is relevant
to note that at the time of settlement between the parties, the project of the
promoter was not registered with RERA. The project came to be registered
on 17.08.2017. Though some of the provision of the Real Estate
(Regulation & Development) Act, 2016, came to be enforced with effect
from 26.03.2016.



10.  Our attention has been drawn to the demand note dated 05.01.2017, issued
by the respondent raising a demand from the appellant for Rs 8,18,238/-.
The said demand note records that in the event, the demanded amount is
not paid on or before due date, 18% interest will be chargeable and at the
same time, allotment of the unit would stand cancelled. The appellant
within five days of the demand note 1i.e. 10.01.2017 entered into a
settlement at Rs 5, 48,238/- as against demand of Rs 8,18,238/-. It is further
not disputed that for the delay in handing over of possession, as per terms
of agreement, the respondent had paid interest as stipulated in clause 27 of
the BBA at Rs 10 per sqft per annum for the period from May 2015 to
December 2016.

11. In the backdrop of the admitted facts, we do not find any illegality or
perversity in the finding of the learned Regulatory Authority since
settlement between the parties was arrived at before the registration of the
project in RERA on 17.08.2017. Accordingly, the terms of contact entered
between two private entities settling the accounts of the unit cannot be
enforced/reopened, within the scope and ambit of Real Estate (Regulation
& Development) Act, 2016, which admittedly was not applicable to the
parties. It is not the case of the appellant that the respondent has played any
fraud causing loss or injury to the appellant. On specific query, learned
counsel for the appellant failed to point any illegality, perversity or
jurisdictional error in the order passed by the learned Regulatory Authority.

Appeal is accordingly dismissed.

12.  Dismissal of appeal shall not preclude the appellant allottee to take remedy

before any other forum for any other reliefs as per law, if so advised.
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