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THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL 

        AT 

          LUCKNOW. 

 
         Appeal No. 284 OF 2022 

 
      Amit Pathak            ……..                             Appellant. 
 

  Vs. 
 

      M/s. Saviour Builder Pvt.Ltd  ………                         Respondent. 
 
       ****** 

 
      Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman. 
      Hon’ble Mr. Sanjai Khare, Judicial Member. 

 

1. Submission of learned counsel for the applicant is that the copy of 

impugned order dated 09.03.2022 was received by the applicant on 

14.03.2022, thus 60 days period from 14.03.2022 ends on 15.05.2022. 

The appeal was filed on 21.05.2022. Thus there is a delay of 6 days in 

filing the appeal which was neither deliberate nor intentional. 

2. Learned counsel for the applicant further submits that throughout the 

time right from the date of receiving of the copy of impugned order on 

14.03.20222 till 4.5.2022 the applicant was in active parallel 

conversation with the respondent through phone and e-mail that the 

issues/grievance of the applicant may be solved amicably and the 

applicant may be given the lawful possession of his Flat. The 

respondent has assured the appellant that all the NOCs has been 

obtained from various departments but still failed to supply the copy of 

completion certificate and occupancy certificate with respect to the 

project. Around 17.05.2022 the respondent failed to provide OC/CC 

for the project and threatened the appellant to take possession of 

unfinished Flat or else legal action will be taken against him. It seems 

that during the whole time the respondent was only stalling the 

appellant to refrain him to file appeal and was inducing appellant to 

sign a settlement deed by waiving off appellant’s statutory rights. The 

said delay of 6 days was caused due to this stall orchestrated by 
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respondent in the guise of amicable settlement causing appellant to 

waive off his statutory rights. 

3. Submission of the learned counsel for the applicant is that there is a 

delay of 6 days in filing of appeal and the same deserves to be 

condoned in the interest of justice as the applicant could not take steps 

on account of above referred circumstances. 

     4.  We have examined the submissions of learned counsel for the applicant 

with respect to the cause shown of delay of about 6 days in filing 

instant appeal, which is also supported by the letters enclosed with the 

affidavit accompanying the application for condonation of delay.  We 

are of the considered view that cause shown by the applicant for delay 

in filing of appeal is sufficient and, therefore, delay in filing the instant 

appeal is hereby condoned.  

5.  Accordingly, application for condonation of delay in the instant appeal 

is allowed. Registry is directed to convert the instant appeal into 

regular appeal.  

6.   Now we proceed to her and examine the appeal on merits. 

7. This appeal has been filed under Section 44(1) of the Real Estate 

(Regulation and Development) Act, 2016 (‘Act 2016’)  against the 

judgment/order dated 09.03.2022 passed by the U. P. Real Estate 

Regulatory Authority, Gautam Budh Nagar (hereinafter referred to as 

‘Regulatory Authority’) in the case of Amit Pathak Vs. Saviour 

Builders Pvt.Ltd. in Complaint No. NCR145/09/1019/2019, dismissing 

the case of the appellant.   

8.  Ms.Surangama Sharma, Advocate, is present on behalf of appellant. 

No one is present on behalf of respondent. As per order sheet the 

matter has already been proceeded ex parte against the respondent vide 

order dated 28.03.2024. 

9. The facts of the case are that the Respondent M/S SAVIOUR 

BUILDERS PVT. LTD., in the year 2014 came up with an ongoing 

public offer to sell Residential Apartments under the name and style 

“SAVIOUR GREENISLE”, situated at GH Plot No. 11 Sector-2 in the 

Township known as Crossings Republik, Dundahera, NH-24, 
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Ghaziabad, Uttar Pradesh, with an assurance to complete the 

construction of the residential apartments and give physical possession 

by JULY 2015 as per the Allotment Letter executed on stamp paper of 

Rupees 100 bearing Serial No. BE 114465 dated 08th October 5 2012 

(In short ‘Agreement’)   

     9.1 The appellant paid ₹ 1,00,000/- (Rupees One Lakh Only) to the 

Respondent as booking amount in respect of above said ‘Flat’. 

     9.2 That subsequently the Respondent had allotted to the Appellant, 

Apartment No. 1402, 14th Floor at Tower A-5, of the Project 

“SAVIOUR GREENISLE”, situated at GH Plot No. 11 Sector-2 in the 

Township known as Crossings Republik, Dundahera, NH-24, 

Ghaziabad, Uttar Pradesh against the Basic Sales Consideration of Rs. 

23,43,750/- (Rupees Twenty Three Lakh Forty Three Thousand Seven 

Hundred and Fifty Only) and Total Sales Consideration of Rs. 

23,95,000/- (Rupees Twenty Three Lakh Ninety Five Thousand Only) , 

as per said ‘Agreement’ with a ‘Payment Plan' enumerated as per said 

‘Agreement’.  

  9.3  That being a middle class service man and also due to insufficiency to 

procure requisite funds at a single go, the Appellant applied to avail the 

loan facility which was duly sanctioned.  

 9.4  From the due date of repayment of loan, the Appellant is paying the EMI 

along with interest. Till date the Appellant has paid whole of the Total 

Sales Consideration and is still paying monthly EMIs and interest on the 

loan availed for buying the said Flat while paying his rent too. 

 9.5   The due date of physical possession as per the Agreement was July 2015 

but it was not delivered on due time and still not lawfully delivered to 

Appellant in terms of Section 11(4)(b), 11(4)(f), & Section 14 of Real 

Estate (Regulation & Development) Act, 2016 and Section 4(5) of The 

Uttar Pradesh Apartment (Promotion Of Construction, Ownership And 

Maintenance) Act, 2010 (Hereinafter referred as “UP Apartment Act, 

2010”). Also the Appellant is devoid of the lawful physical possession 

of the said Flat as the Respondent has not procured the Completion 

Certificate (hereinafter referred as “CC”) and Occupancy Certificate 

(hereinafter referred as “OC”) from the appropriate authority pertaining 
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to the said Project. Also, the Respondent has deviated from the 

sanctioned plan and layout plan as sanctioned by the appropriate 

authority and the appropriate authority has all rights to demolish the 

whole or part of the project.  

  9.6. Till date the respondent has not obtained Completion Certificate and 

Occupancy Certificate and other NOCs from the respective Authorities 

and even in the absence of such important and lawfully mandatory 

Certificates, the Respondent has wrongfully induced the Appellant to 

sign and register the Sale Deed dated 14th March, 2019 of his allotted 

Unit/Flat and is forcing the Appellant to take possession of such non-

habitable residence for which the OC & CC has not been given by 

competent authority.   

   9.7 By e-mail dated 21st September 2020 from Ghaziabad Development 

Authority [helplinegda@gmail.com] addressed to Appellant 

[pathak13@gmail.com] it has been verified that the Ghaziabad 

Development Authority (hereinafter referred as ‘”GDA”) has not issued 

any CC or OC to Respondent in respect of group housing developed at 

Plot No GH-11.   

  9.8  The registration of Sale Deed dated 14th March, 2019 without obtaining 

the CC & OC first is a clear cut violation of RERA, 2016 and unfair 

practice on part of Respondent. Also, as per Clause 20 of the Allotment 

Letter/ Agreement to sell dated 08th October 2012, the possession of the 

Allotted Unit/ Flat shall be allotted to the Appellant only after the 

execution and registration of Sale Deed in favour of Allottee/ Appellant. 

  9.9  The Respondent is manipulating and abusing law on its face by putting 

Clause 2 & 3 (“handed over actual physical possession”) in the 

Registered Sale Deed and deceiving & inducing the innocent home 

buyers/ Appellant to sign such frivolous documents when the 

Respondent 8 is well aware that it is against the provisions of RERA, 

2016 {Sec 11(4)(b)} and UP Apartment Act, 2010 {Sec 4(5)} to transfer 

the Flat/ offer Possession without obtaining CC & OC from competent 

authority. Additionally, the Respondent’s failure to procure CC & OC is 

in violation to the important condition of the sanctioning of the 

Mitigation Map/ Layout viz. Condition No. 1 of the Mitigation/ Letter of 
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Acceptance dated 11th March, 2013 issued by Ghaziabad Development 

Authority bearing Letter No. 511/ Pravartan (Zone 5)/ 2013. 

9.10 As a matter of fact, the respondent has not even applied for obtaining 

Completion Certificate at the time of registration of Sale Deed as the 

Sale Deed was registered on 14th March, 2019 and the Respondent 

applied for obtaining Completion Certificate vide letter dated 05th 

November, 2019 i.e. after 8 months.   

9.11 The respondent applied for obtaining CC without even providing for 

essential services required for issuance of CC by GDA. Out of 6 

essential services mentioned in Paragraph 9 of Form-B of the 

Application for CC, the Respondent could only provide for 1 i.e. LIFT 

and rest other 5 services are left unanswered including water supply, 

power supply, drainage, sewage, solar power plant etc. The Rain Water 

Harvesting mentioned in Paragraph 12 of Form B of the Application has 

not been provided for and therefore, left unchecked in the Application. 

9.12 The Respondent has severely violated Section 14 of RERA, 2016 and 

Clause 5 to 9 of the Allotment Letter/ Agreement to Sell dated 08th 

October, 2012 by constructing the Project in deviation of Sanctioned 

Plans, Layout Plans, specifications and nature of fixtures, fitting & 

amenities, workmanship & quality as described in Allotment Letter/ 

Agreement to Sell. The Respondent has provided for irregular two 

coloured tiles of very inferior quality in kitchen, dining and rooms, 

Seepage on walls, puffed wooden flooring which is coming out & 

irregular woodwork of inferior workmanship.  

9.13 As per the Inspection Report dated 14th October, 2020 carried out in 

pursuance to order of Uttar Pradesh Real Estate Regulatory Authority, 

NCR Branch in the Complaint filed by Appellant/ Complainant having 

Complaint No. NCR145/09/1019/2019 :  

A. There is 0% completion of treatment and disposal system of sewage 

and sullage water, solid waste management & disposal system work, 

water conservation and system work, energy management system, 10 

fire protection and fire safety, social infrastructure and other public 

amenities including public health service, emergency evacuation and 

other miscellaneous work.  
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B. The Respondent has not obtained OC and CC and has already given 

possession of 75% units and 10 % of sale deed has been registered. 

C. The Respondent has only constructed 9 Towers out of sanctioned 10 

Towers.  

D. Only 85% of the construction has been complete.  

E. In Tower A-5, 24 Floors were approved but the Respondent has 

only constructed 19 Floors without signing the agreement or taking the 

concerns with the buyers of this Tower.  

F. “7- Therefore, Construction against the approved layout has been 

seen”. 

G. The project is in ongoing category.   

9.14 The respondent and Architect Mohammad Mohtashim having 

Certificate No. CA/2016/75961 connived together and applied for 

Completion Certificate vide Application dated 05th November, 2019 on 

the basis of a false and forged certificate signed by Architect 

Mohammad Mohtashim (at Page no. 3 of Form B of the Application) 

certifying that the Project has been constructed as per Layout Plan and 

the Project have the facility of Rain water Harvesting (Roof Top) 

whereas as per the Inspection Report dated 14th October, 2020 neither 

the Project has not been constructed as per Layout Plan nor there is any 

facility of rain water harvesting.   

10. The present Appeal has been preferred on the following grounds:  

10.1. Because the Hon’ble Bench-3 of Uttar Pradesh Real Estate Regulatory 

Authority, Greater Noida, Uttar Pradesh (hereinafter referred as 

“Authority”) has not considered the facts of the Complaint and passed the 

erroneous Judgment in haste. 

10.2 Because the Hon’ble Authority failed to consider the material findings of 

Inspection Report dated 14thOctober, 2020 ordered by it in the above 

Complaint and didn’t mention its existence anywhere in the judgment. 

10.3 Because the Respondent has not obtained Completion Certificate and 

Occupancy Certificate. By E-mail dated 21st September 2020 from 

Ghaziabad Development Authority [helplinegda@gmail.com] addressed to 
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Appellant [pathak13@gmail.com] it has been verified that the Ghaziabad 

Development Authority (hereinafter referred as ‘”GDA”) has not issued 

any CC or OC to Respondent in respect of group housing developed at Plot 

No GH-11.   

10.4 Because the Respondent applied for obtaining CC vide Application dated 

05th November, 2019 without even providing for essential services 

required for issuance of CC by GDA. Out of 6 essential services 15 

mentioned in Paragraph 9 of Form-B of the Application for CC, the 

Respondent could only provide for 1 i.e. LIFT and rest other 5 services are 

left unanswered including water supply, power supply, drainage, sewage, 

solar power plant etc. The Rain Water Harvesting mentioned in Paragraph 

12 of Form B of the Application has not been provided for and therefore, 

left unchecked in the Application.  

10.5 Because such irregular and incomplete application for obtaining CC is 

liable to be dismissed by the Competent Authority/ GDA in any case and 

shall not come within the scope of deemed CC. Such irregular and 

incomplete Application shall not enjoy the benefit of deemed CC as it 

would be grossly against the interest of the general public an home buyers 

and their life and safety would be compromised.  

10.6 Because the Respondent can’t be granted CC by the competent Authority/ 

GDA for the fact that the Project lack basic human amenities and safety 

services and also because of the reason that the Respondent has not cleared 

the front portion of the Project for constructing connecting roads. The 

GDA vide Letter dated 11th May, 2022 bearing Letter No. 375/5/pravartan 

zone 5/ 22 issued direction to Respondent to clear the area and construct 

the sanctioned/ approved road.   

 10.7 Because the Hon’ble Authority erroneously held on the basis of 

submissions of the Respondent that the Appellant (Complainant therein) 

has received the physical possession without corroborating the same from 

Appellant.  

10.8 Because the Hon’ble Authority failed to adjudicate and decide on the 

legality of the Possession offered.  

10.9 Because as a matter of fact the Appellant has not received any physical 

possession and the keys of the Flat are still with the Respondent. The 
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Appellant has to schedule a meeting with the Respondent and wait for 

hours to take a look of his Flat.  

10.10 Because the Respondent is in no position to offer the actual physical 

possession of the Flat as the Completion Certificate and Occupancy 

Certificate has not been obtained from Competent Authority in respect of 

the Project and it is illegal and against the law for Respondent to offer 

possession of such a unfinished, under constructed and inhabitable 

dwelling/ Flat.  

10.11 Because as per Section 11(4)(b) of RERA, 2016 and Section 4(5) of UP 

Apartment Act, 2010 , it is illegal for Respondent to offer possession or 

transfer the Unit before obtaining CC & OC first from the Competent 

Authority. These provisions were specially made to protect the interest of 

home buyers and to protect them from living in under-constructed or 

unfinished dwelling thereby compromising their standards of life and 

safety.  

10.12 Because offering possession without procuring CC & OC is in violation to 

the important condition of the sanctioning of the Mitigation Map/ Layout 

viz. Condition No. 1 of the Mitigation/ Letter of Acceptance dated 11th 

March, 2013 issued by Ghaziabad Development Authority bearing Letter 

No. 511/ Pravartan (Zone 5)/ 2013.   

10.13 Because the Hon’ble Authority erroneously held that as per Clause 2 & 3 

of the registered Sale Deed the Appellant (Complainant therein) has 

already taken the possession of the unit to his entire satisfaction.  

10.14 Because the Sale Deed has been registered in March, 2019 i.e. after 4.5 

years from the due date of possession (July, 2015) and has been executed 

in haste by deceiving the Appellant to the effect that the terms and 

conditions of this Sale Deed are exactly same as Allotment Letter/ 

Agreement to Sell dated 08th October, 2012. As per Clause 20 of that 

Allotment Letter/ Agreement to Sell the possession was to be offered after 

the registration of sale deed and not before it.  

 10.15 Because Clause 2 & 3 of the registered Sale Deed are invalid as they are 

in gross violation of the law of land specifically Section 11(4)(f) & Section 

17 of RERA, 2016 and Section 4(5) of UP Apartment Act, 2010.  
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10.16 Because Clause 2 & 3 of the registered Sale Deed are invalid as no person 

can be forced to take possession of such a unfinished and underconstructed 

dwelling and compromise their life and safety for the fault of Respondent. 

10.17 Because Clause 2 & 3 of the registered Sale Deed are invalid in lines of 

Section 23 of the Indian Contract Act, 1872 for the reason that they 

incorporate unlawful object of the Agreement / Sale Deed as taking 

physical possession of an unfinished dwelling/ Flat having no CC & OC is 

forbidden by law, it would defeat the provision of law , if permitted and it 

is opposed to public policy. AS TO RIGHT OF APPELLANT TO RAISE 

HIS CLAIM  

10.18 Because the Hon’ble Authority erroneously held that just because the Sale 

Deed has been registered therefore, the Appellant (Complainant therein) 

has no claim.  

10.19 Because the Respondent has severely violated Section 14 of RERA, 2016 

and Clause 5 to 9 of the Allotment Letter/ Agreement to Sell dated 08th 

October, 2012 by constructing the Project in deviation of Sanctioned 19 

Plans, Layout Plans, specifications and nature of fixtures, fitting & 

amenities, workmanship & quality as described in Allotment Letter/ 

Agreement to Sell.  

10.20 Because as per Proviso of Section 11(4)(a) of RERA, 2016, the 

responsibility of Respondent with regard to structural defects continues 

even after registration of Conveyance Deed. “Provided that the 

responsibility of the promoter, with respect to the structural defect or any 

other defect for such period as is referred to in sub-section (3) of section 

14, shall continue even after the conveyance deed of all the apartments 

plots or buildings, as the case may be, to the allottees are executed.”  

10.21 Because as per Section 14(3) of RERA, 2016 the Appellant is well within 

his rights to raise a claim regarding structural defect, any other defect in 

workmanship, quality or provision of services or any other obligations of 

the Respondent/ Promoter as per the agreement for sale. “(3) In case any 

structural defect or any other defect in workmanship, quality or provision 

of services or any other obligations of the promoter as per the agreement 

for sale relating to such development is brought to the notice of the 

promoter within a period of five years by the allottee from the date of 

handing over possession, it shall be the duty of the promoter to rectify such 
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defects without further charge, within thirty days, and in the event of 

promoter's failure to rectify such defects within such time, the aggrieved 

allottees shall be entitled to receive appropriate compensation in the 

manner as provided under this Act.”   

 10.22 Because as per Section 18 of the RERA, 2016, the Allottee is entitled to 

get the interest on account of delayed possession till the actual delivery of 

possession. In the present Appeal, the possession has not yet been lawfully 

granted and the Allottee is still entitled to get the due interest on delayed 

possession.  

10.23 Because the amount received by Allottee from promoter on account of 

delayed possession is partial (Approximately Rs. 85,000/-) and has not 

been settled full. This amount may be set off from the final amount of 

interest on delayed possession.    

10.24 Because the Respondent is forcing Appellant to take possession of the 

unfinished, under-constructed and ongoing Project having no CC and OC 

and threatening Appellant vide E-mail dated 20th April, 2022 to take legal 

action against Appellant if he does not take this unlawful possession. 

Respondent is forcing Appellant to take possession of such unfinished 

dwelling having substandard fittings & fixtures along with inferior 

infrastructure settings in absolute disregards to the terms & conditions 

mentioned in Allotment Letter/ Agreement to Sell.   

10.25 Because it has been a general practice of Respondent to do illegal 

construction against the sanctioned layout plan for which the Respondent’s 

sanctioned Layout plan has been revoked by Competent Authority/ GDA 

in respect of Plot No GH-1 and GH-12 vide GDA’s Letter dated 

19/04/2022 and 19/04/2022 respectively.   

  11. The appellant has prayed for (a) setting aside of the impugned order dated 

09.03.2022 (b) direction to the respondent to pay the due penalty for 

delayed possession from July 2015 till date along with interest (c) the 

respondent to give physical possession of the flat as per the specification 

enumerated in Annexure-C of the allotment letter/agreement to sell by 

treating the seepage & puffed wooden flooring ensuring woodwork of 

adequate workmanship, uniform tiles etc. (d) to invalidate Clause 2 & 3 of 

the registered Sale Deed on account of Section 23 of the Indian Contract 

Ac, 1872 (e) the respondent to compensate appellant for the mental agony 
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(f) to impose cost on respondent for misdirecting the authority and 

manipulating the process of law (g) to impose cost on respondent for 

manipulating and forcing people/homebuyers to take possession of 

unfinished and under-constructed dwelling which is against RERA. 2016 

and UP Apartment Act, 2010 (h) to impose exemplary penalty on 

respondent for giving possession of 75% flats without obtaining CC and 

OC and by deviating from sanctioned layout plan. 

  12. Despite notice, the respondent did not choose to appear and file objections. 

Notice to the respondent has been treated to be sufficient through 

publication vide order dated 09.02.2024 and by order dated 28.03.2024 it 

was made clear that if no one appears on behalf of respondent on the next 

date of listing, the matter will be examined on the basis of available record 

in the memo of appeal as well as on legal issues.       

     13. The appellant approached the Regulatory Authority by means of filing a 

complaint dated 07.09.2019 seeking possession and the delay penalty till 

the time he is given possession. Complaint of the appellant was rejected 

vide order dated 09.03.2022 on the ground that the sub-lease deed has been 

executed on 14.03.2019 and the possession has been given to the 

complainant. The appellant feeling aggrieved against the order of the 

Regulatory Authority filed instant appeal seeking direction from the 

respondent for giving physical possession of the Flat as per the 

specification enumerated in Annexure-C of the allotment letter/agreement 

to sell along with due penalty for delayed possession from July 2015 till 

date with interest.  

     14. Learned counsel for appellant during the course of hearing requested to 

permit her not to press clause (d) of the prayer clause and presses the 

prayer with respect to the physical possession of the unit along with delay 

interest from the promised date till providing physical possession as the 

respondent despite execution of the conveyance deed on 14.03.2019 till 

date has not provided physical possession.  

     15. Learned counsel for appellant drawn our attention towards clause E of the 

builder buyer agreement at page 43, wherein under the heading of 

‘POSSESSION’ vide para-20, it has been mentioned that the possession of 

the independent apartment shall be offered to the allottee(s) only after the 

execution and registration of the sale deed in favour of allottee (s) in 

respect of his/her/their apartment. The sale deed shall be executed and 
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registered only after the entire payments and other charges in respect of the 

apartment are cleared by the allottee(s). 

    16. Learned counsel for appellant submitted that the respondent executed 

conveyance deed dated 14.03.2019. Clause 2 & 3 of the conveyance deed, 

which has been taken note by the Regulatory Authority in the impugned 

order where it has been mentioned that the Vendor has handed over actual 

physical possession of the said apartment to the vendee at the time of 

execution of the sale deed and the vendee hereby confirms to have taken 

over possession of the said apartment from the vendor. 

    17. Learned counsel for appellant in order to establish the fact that on 

execution of the conveyance deed on 14.03.2019 no physical possession 

was given by the respondent drawn our attention towards the 

communication between the appellant and the respondent through e-mail 

dated 20.4.2022 placed on record as Annexure-10 at page-85, wherein it 

has been written by the respondent to the appellant to the effect that, “it is 

extremely disturbing that inspite of order by RERA to obtain the 

possession of your apartment you are avoiding to take the possession. The 

apartment needs cleaning only which will be done if you are ready to take 

possession. Also the cleaning will be done if you pay the pending 

maintenance which you are trying to avoid by raising unnecessary 

questions. OC has not been received but necessary NOCs from the 

concerned departments have been obtained and the company has also 

applied for completion and the same is under process. Legal action will be 

taken against the appellant if the appellant does not the maintenance and 

taken the possession of the apartment.” 

    18. Learned counsel for appellant further submitted that the above email dated 

20.04.2022 establishes beyond doubt that the physical possession of the 

unit has not been given by the respondent, but the Regulatory Authority 

only placing reliance on the clause of the conveyance deed, wherein it has 

been mentioned that the vendor has handed over physical possession and 

the vendee has taken over possession of the said apartment at the time of 

execution of conveyance deed, rejected the complaint whereas for the 

argument sake even if the possession has been taken by the appellant, the 

issue of delay was also required to be examined in pursuance to the time 

line mentioned in the allotment letter/agreement.  
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    19. On examination we found that as per clause 20 of the builder buyer 

agreement dated 08.10.2012 the act of giving physical possession was to 

be performed by the respondent after execution of the conveyance deed 

and for taking possession a memo of possession in the prescribed format 

giving details of fittings and fixtures are required to be signed by both 

parties. It appears that the respondent in order to deceive the appellant 

made a wrong statement before the Regulatory Authority regarding 

execution of conveyance deed and the possession. The respondent except 

conveyance deed has not brought on record any document to establish and 

prove of handing over of the possession to the appellant. As per clause 20 

of the agreement, possession was to be offered to the allottee (s) only after 

the execution and registration of the sale deed. Further communication 

between appellant and respondent dated 20.04.2022, Annexure-10, page-

85 establishes the fact beyond doubt that the possession yet not has been 

given by the respondent to appellant and the issue of OC/CC from the 

competent authority is in process.  

    20. The Regulatory Authority was required to examine the issue of possession 

as well as the delay, if any, as per the allotment letter/builder buyer 

agreement dated 08.10.2012. The allotment letter indicates the date of 

possession by July, 2015. The conveyance deed has been executed on 

14.03.2019, therefore, from July, 2015 to 14.03.2019 the appellant has 

become entitled for interest as per proviso to Section 18(1) of Act, 2016. 

    21. On examination of the communication between the parties, it is evident 

that that conveyance deed has been executed by the respondent without 

obtaining OC/CC from the concerned competent authority and 

communication dated 20.04.2022 further reveals that the act of giving 

possession to the allottee (s) has not been performed by the respondent. 

The issue of Actual physical possession and delay part was required to be 

examined by the Regulatory Authority, but Regulatory Authority only 

placing reliance on the submissions of respondent and conveyance deed, 

rejected the complaint. 

   22. In our considered view the impugned order dated 09.03.2022 is not 

sustainable in the eye of law, accordingly the same is set aside. The appeal 

is partly allowed. The matter is remanded back to the Regulatory 

Authority for examining the complaint after hearing the parties. 
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   23. The Registrar is directed to send copy of this order to the Secretary of 

U.P.RERA, who will place the same before the concerned Bench for fixing 

a date. The parties will appear before the concerned Bench of Regulatory 

Authority on the date fixed. We hope and trust that the matter will be 

examined and decided expeditiously in accordance with the time frame 

fixed under the Act, 2016. 

  24. No order as to costs.  

 

        Dated: 06.05.2024      
        Irfan      (Sanjai Khare      (D.K. Arora)  
 


