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The U.P. Real Estate Appellate Tribunal

At Lucknow
Court-2
Sl. No.3
Appeal No.485 of 2021
Raksha Sonkar. ...Appellant.
Vs.
M/s. Paarth Infrabuild Pvt. Ltd. ...Respondent.

Hon’ble Mr. Sanjai Khare Judicial Member.

Hon’ble Mr. Rameshwar Singh Administrative Member.

l.

Present appeal has been filed by the appellant assailing the order
passed by learned Regulatory Authority dated 12.04.2021 in
Complaint No.LKO162/08/58328/2020 Raksha Sonkar. Vs.
Paarth Infrabuild Pvt. Ltd., by which the complaint of the
appellant allottee was rejected as not maintainable, the

complainant not being “allottee”.

The facts in short, are that the appellant booked a flat No.1202 in
Tower Cluster 1-B Super Area 1475 sq. ft., total cost of unit
Rs.64,71,667/- in respondent’s project, Gardenia Residency
Phase-2, vide application form dated 23.02.2018. The appellant
paid total Rs.4,03,536/- against the aforesaid booked unit as per
the ledger dated 06.09.2019. The promoter promised to deliver
the unit within three years from the date of booking but the
construction was not yet started. As per the CA, Engineer and
Architect report uploaded by the respondent at U.P. RERA
website, only 1.18% of the construction had been completed till
date. Due to an inordinate delay in construction of the project and
delivery of possession, the appellant decided to withdraw from
the project and requested to refund the deposited booking amount

with interest. The appellant filed a complaint before the U.P.
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RERA, Lucknow on 16.08.2020 for the refund of the deposited
amount with interest. The respondent filed written statement on
08.01.2021 1in which the promoter stated the reason for
cancellation which is against the RERA Act 20216 and Rules.
The appellant filed parawise reply dated 24.02.2021 against the
written statement 08.01.2021. The Regulatory Authority without
considering the facts and reliefs sought and without considering
the documents/submissions of the appellant, rejected the
complaint. The impugned order is bad in the eyes of law. The

appellant has sought the following reliefs:-

(1)  to set aside the impugned order dated 12.04.2021 passed by
the Regulatory  Authority passed in Complaint
No.LKO162/08/58328/2020 Raksha Sonkar. Vs. Paarth
Infrabuild Pvt. Ltd.;

(1) to direct the respondent to return the total amount of
Rs.4,03,536/- along with interest from the date of payment

till the date of recovery of complete amount;

The respondent has alleged in his objection that the Regulatory
Authority has given finding that the complainant is not an allottee
as defined under Section 2 (d) (i) of the Act, 1916 because, his
allotment has been cancelled prior to filing of the complaint by
the allottee, therefore, the complainant is no more allottee and the
complaint has been rejected as not maintainable. The respondent
further alleged that the appellant has been defaulter in payment of
instalments accrued and as a result of which the unit of the
complainant was cancelled while the complainant has filed the
complaint only for the relief of refund of deposited amount along
with interest. The complainant has not challenged the
cancellation of the unit in the complaint while cancellation letter
date 25.07.2019 was sent to the complainant mentioning the
cancellation of the unit and the date of cancellation of unit was

also mentioned in the written statement filed by the respondent
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promoter before the Regulatory Authority. Even after knowing
about the cancellation of the unit, the complainant did not
challenge the cancellation letter before the Regulatory Authority.
The impugned order passed by the learned Regulatory Authority
does not suffer from any illegality. The respondent has prayed for

dismissal of the present appeal.

The appellant has alleged in his rejoinder affidavit that the
appellant is an allottee while respondent promoter has wrongfully
cancelled the allotment. After receiving the initial amount, the
respondent did not execute the agreement for sale but the
respondent promoter cannot ask for more than 10% before
execution of agreement to sale. The respondent promoter has
miserably failed in performing his duty for executing the
agreement for sale therefore, the appellant is not bound to make
any payment/instalment as per demand made by the respondent
promoter and cancellation of unit is sheer in violation of the Act,
1916. The respondent promoter is defaulter as the project has not
been completed within the assured time period. The project is
still not complete. The respondent promoter is bound to execute
the agreement for sale regarding the unit and only thereafter, the
complainant is bound to make necessary payment within time.
The basic terms and condition of the application form are not
binding on the appellant unless and until the agreement for sale is
executed. The respondent promoter cannot forfeit the booking

amount and cannot cancel the unit.

Heard Sri Mandeep Singh, learned counsel for the appellant and Sri
Saurabh Misra, learned counsel for the respondent and perused the

record.

On the averments of both the parties mentioned in the pleadings the

following issues are framed:-

(1)  Whether, the appellant is an allottee after the cancellation of

unit by the respondent promoter?
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(i1)  Whether the appellant can demand for refund of deposited
amount from the respondent promoter without challenging the

cancellation of the unit?

(i11)) Whether there is any illegality and perversity in the impugned
order passed by the learned Regulatory Authority?

Issue No.1:-

This issue involves the analysis of the fact whether the appellant is an

allottee after the cancellation by the respondent promoter?

A perusal of the copy of complaint reveals that the appellant allottee
filed a complaint No.LKO162/08/58328/2020 on 16.08.2020 for
refund of deposited amount due to delay in handing over the
possession of the unit. The respondent promoter filed written
statement and mentioned in his written statement that the unit allotted
to the appellant allottee has been cancelled by the respondent
promoter, vide letter dated 25.07.2019 because the appellant allottee
was regular defaulter in payment of instalment on demand. The
appellant allottee filed complaint before the Regulatory Authority on
16.08.2020 after more than one year of cancellation of the unit. The
appellant allottee did not challenge the cancellation of the unit in the

complaint.

The appellant has alleged that he had no knowledge of cancellation of
unit before filing of the complaint. The appellant has alleged that he
has not received any demand letter or cancellation letter issued by the
respondent promoter. The respondent promoter has specifically
mentioned in his written statement filed before the Regulatory
Authority against the complaint of the appellant allottee that the unit
of the allottee has been cancelled, vide letter dated 25.07.2019. Before
this letter of cancellation, several demand letters for payment of due
amount were sent to the allottee but the allottee did not deposit any
amount towards the demand letter regarding payment of due amount.
The appellant allottee has neither challenged the cancellation order of
unit even after knowing the fact of cancellation of unit mentioned in

the written statement of the respondent promoter before the
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Regulatory Authority by amending the relief clause of the complaint

nor challenged the cancellation of unit in the present memo of appeal.
Section 2 (d) of the Act, 2016 defines the word, ‘allottee’ as under:-

“2.  (d) “allottee” in relation to a real estate project, means the
person to whom a plot, apartment or building, as the case
may be, has been allotted, sold (whether as freehold or
leasehold) or otherwise transferred by the promoter, and
includes the person who subsequently acquires the said
allotment through sale, transfer or otherwise but does not
include a person to whom such plot, apartment or building,
as the case may be, is given on rent;”

In our considered view, once the respondent promoter chose to cancel
the unit of the appellant, vide letter dated 25.07.2019, the relation
between the respondent promoter and the appellant allottee comes to
an end. Once the allotted unit has been cancelled by the promoter,
then unless the same is recalled or withdrawn, the relation between the
promoter and the allottee ceases and it is the right of the allottee to
challenge the same if it is not in terms of the agreement in pursuance

of the proviso to Section 11 (5) of the Act, 2016.

On the above analysis, we are of the considered view that unless and
until the cancellation of the allotted unit is challenged and after
analysis of cancellation order, the cancellation order is set aside, the
appellant is no more allottee because the relation between the
promoter and allottee has been ceased. The Issue No.l is answered

accordingly.
Issue No.2:-

The Issue No.2 involves the analysis of the fact whether the appellant
can demand for refund of deposited amount from the respondent

promoter without challenging the cancellation of the unit?

Section 31 of the Act, 2016 has provision to the effect that an
aggrieved person can file appeal. The right to ask the refund of
deposited amount in a delayed project is a right of an allottee as
mentioned in Section 18 (1) of the Act, 2016. Answer to the Issue

No.l makes it very clear that after the cancellation of the unit, the
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relation between the appellant and respondent promoter has been
ceased and after cancellation of the unit by the promoter, the
complainant/appellant is no more allottee. The status of the
complainant/appellant allottee as an allottee can be restored only after
the setting aside the cancellation of the allotted unit by the promoter.
The cancellation of the unit can be set aside only when the
cancellation of the unit is challenged by the complainant and after
analysis of fact and law, the cancellation is adjudged to be against the
law and agreement. Therefore, the complainant/appellant cannot ask
for the refund of the deposited amount from the promoter without
challenging the cancellation of the unit. The Issue N.2 is answered

accordingly.
Issue No.3:-

This issue involves the analysis regarding any illegality and perversity
in the impugned order passed by the learned Regulatory Authority.
The Issue No.l and 2 make it clear that the unit of the
complainant/appellant has been cancelled by the respondent promoter,
vide letter dated 25.07.2019. After cancellation of the unit, the relation
between the complainant/appellant and respondent promoter has been
ceased. The complainant/appellant is no more allottee as the allotment
of the unit has been cancelled by the respondent promoter on the
ground of being allottee as defaulter in payment of dues. Learned
Regulatory Authority has rightly concluded that the complainant is
not allottee after the cancellation of the unit by the promoter.
Consequently, the complaint was dismissed as not maintainable under
the Act, 2016. In view of the above analysis, the impugned order of
the learned Regulatory Authority dated 12.04.2021 does not suffer
from any illegality and perversity. The Issue No.3 is answered

accordingly.

On the basis of above analysis, we are of the considered view that the

present appeal is liable to be dismissed.

The appeal is accordingly dismissed. However, it is open for the
appellant to challenge the cancellation of unit, vide letter dated

25.07.2019 1if the same is against the provision of allotment
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letter/agreement, in pursuance of the provision of Section 11 (5) of the

Act, 2016, i1f so advised.

12.  No order as to costs.

Date:08.04.2025
RajneeshPS)

(Rameshwar Singh) (Sanjai Khare)



