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1. Heard Sri Abhishek Shukla, learned counsel for the appellant.   

2. Despite opportunity to the respondent promoter, no one has put in appearance.  

The order sheet reflects that on 10.12.2025, an order came to be passed to 

proceed ex-parte against respondent. 

3. The appellant allottee, by the present appeal, is raising challenge to the 

impugned order dated 10.03.2025, passed by Regulatory Authority in complaint 

No. NCR144/12/103280/2022 (Sushma Choudhary Vs. WTC Noida 

Development Company Pvt. Ltd), whereby, the complaint of the appellant for 

refund of deposit and interest thereon came to be rejected being premature i.e. 

filed before due date of completion.  

4. The short question that falls for consideration is as to whether the complaint of 

the appellant allottee would be maintainable for refund of deposit made for 

virtual space in a commercial establishment, and/or, whether sale and purchase 

of virtual space in a commercial building would fall within the scope and ambit 

of Real Estate (Regulation & Development) Act, 2016 (for short – Act, 2016). 

5. The facts inter-se parties are not in dispute.  

6. The appellant came to be allotted 500 sq. ft. Tower One D, in the project WTC 

Noida,  at Rs 28,45,201/-.  The commercial space proposed to be 

purchased/allotted to the appellant falls under the category, Non-Lockable, as 

per the terms and conditions of the agreement dated 29.06.2019.  The project 

was to be completed by 31.12.2024. The project got inordinately delayed, 
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aggrieved, appellant filed complaint on 21.12.2022 claiming refund of deposit 

and interest which came to be dismissed, hence, the present appeal.   

7. As per terms of agreement, Non-Lockable unit is defined in clause 17.1, which 

reads thus:- 

“17.1     Following conditions shall be applicable only if the Unit is a Non-

Lockable Unit.  

(a)  Possession and use of Non-Lockable Units shall be controlled by 
allottees of such similar Units through a representative body, which 
will be formed by allottees either as an association or society or trust 
or company or otherwise. This body shall grant sub-lease of cluster of 
such Units to appropriate person/legal entity for being used as one 
large unit, which may extend to whole floor plate and rent realized 
(after deducting expenses, if any) from such sub-letting shall be shared 
proportionately by all allottees in said representative body of all 
concerned Units. Costs of Fit outs, interior works, maintenance 
charges, repair works, etc. of such Units shall be borne by this 
representative body of allottees from time to time and the allottee shall 
bear his proportionate cost thereof. The Promoter shall have no stake 
or voting power in this representative body of allottees. It will not be 
obligatory on the part of promoter to find sub-lessee for the Unit/Large 
Unit. The Promoter may at the most recommend the proposed sub-
lessee and the terms thereof, which this representative body of allottees 
may either accept or reject. 
 

(b) In case during the construction period or at any time prior to execution 
of conveyance deed of non-lockable unit in favour of allottee, 
promoter receives any offer of lease of non-lockable units, promoter 
shall be entitled to negotiate the transaction with proposed lessee and 
to execute primary document recording terms of lease with proposed 
sub-lessee. Thereafter promoter shall intimate the terms of lease to the 
allottees of such non-lockable Units and in case more than 50% of such 
allottees do not object to the proposed lease within 15 (fifteen) days of 
receipt of promoter’s intimation, promoter shall be deemed to be 
authorized to execute the final document for lease of non-lockable 
Units in favour of proposed lessee.” 

   

8. In this backdrop, we are required to examine the provisions of Act, 2016 to 

ascertain as to whether the Act is applicable to sale/purchase of virtual space in 

a building.  

8.1. The long title of Act 2016 provides to establish a Real Estate Regulatory 

Authority (RERA) for regulation and promotion of real estate sector and to 

ensure sale of plot, apartment or building, as the case may be, or sale of real 
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estate project, in an efficient and transparent manner and to protect the interest 

of consumers in the real estate sector and to establish an adjudicating mechanism 

for speedy disposal of the cases.  

8.2. Section 2 (d) defines an ‘allottee’ which in relation to real estate project, means 

the person to whom a plot, apartment or building, as the case may be, has been 

allotted, sold (whether as freehold or leasehold) or otherwise transferred by the 

promoter.  Section 2 (d) of Act, 2016 is extracted: 

 "allottee" in relation to a real estate project, means the person to 

whom a plot, apartment or building, as the case may be, has been 

allotted, sold (whether as freehold or leasehold) or otherwise 

transferred by the promoter, and includes the person who subsequently 

acquires the said allotment through sale, transfer or otherwise but 

does not include a person to whom such plot, apartment or building, 

as the case may be, is given on rent; 

8.3. Section 2 (e) of Act, 2016 defines, ‘apartment’ which includes, block, chamber, 

dwelling unit, flat, office, showroom, shop, godown, premises, suit, tenement, 

unit or by any other name, which means a separate and self-contained part of 

any immovable property.  Any plot of land, used for any residential or 

commercial properties, such as residence, office, shop, showroom or godown or 

for carrying on any business, occupation, profession or trade. Section 2 (e) is 

extracted: 

 “apartment” which includes block, chamber, dwelling unit, flat, office, 

showroom, shop, godown, premises, suit, tenement, unit or by any other 

name, means a separate and self-contained part of any immovable 

property, including one or more rooms or enclosed spaces, located on one 

or more floors or any part thereof, in a building or on a plot of land, used 

or intended to be used for any residential or commercial use such as 

residence, office, shop, showroom or godown or for carrying on any 

business, occupation, profession or trade, or for any other type of use 

ancillary to the purpose specified; 

8.4. Section 2 (j) of Act, 2016 defines, ‘building’,  which is intended to be used for 

residential, commercial or for the purpose of any business, profession, trade or 

any other related purpose. Section 2 (j) is extracted: 
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"building" includes any structure or erection or part of a structure or 

erection which is intended to be used for residential, commercial or 

for the purpose of any business, occupation, profession or trade, or for 

any other related purposes; 

8.5. Section 2 (k) of Act, 2016 defines, ‘carpet area’ which means a net usable area 

in the apartment, covered by external walls. Section 2 (k) of is extracted: 

"carpet area" means the net usable floor area of an apartment, 

excluding the area covered by the external walls, areas under services 

shafts, exclusive balcony or verandah area and exclusive open terrace 

area, but includes the area covered by the internal partition walls of 

the apartment. 

9. Section 2 (zf) of Act, 2016 defines, ‘occupancy certificate’ which means a 

certificate, issued by the Competent Authority for occupation of any building. 

10. Section 2 (zn) of Act, 2016 defines the, ‘real estate project’, which inter-alia 

means development of a building or a building consisting of apartments for the 

purpose of selling all or some of the said apartments, as the case may be.  Section 

2 (zn) is extracted: 

 "real estate project" means the development of a building or a building 

consisting of apartments, or converting an existing building or a part 

thereof into apartments, or the development of land into plots or 

apartment, as the case may be, for the purpose of selling all or some of 

the said apartments or plots or building, as the case may be, and includes 

the common areas, the development works, all improvements and 

structures thereon, and all easement, rights and appurtenances belonging 

thereto; 

11. Section 11 of Act 2016 provides functions and duties of the promoter which 

inter-alia includes execution of registered conveyance deed by the promoter, in 

respect of plot or building as the case may be, in favour of allottee [Section 11 

(f)]. 

12.  Section 13 (1) of Act, 2016 provides that promoter shall not accept a sum more 

than ten percent of the cost of the apartment, plot or building, as the case may 

be, without entering into a registered agreement for sale.  
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13. Section 19 of Act, 2016 provides for rights and duties of allottees which, inter-

alia, mandates that allottee shall be entitled to claim possession of the 

apartment/plot, or the building, as the case may be. [Section 19 (3)]. Further, 

allottee shall take physical possession of the apartment/plot/building, as the case 

may be within a period of two months of the occupancy certificate, issued by the 

Competent Authority for the apartment/plot/building, as the case may be. 

[Section 19 (10)]. 

14. Having due regard to the provisions of the Act, 2016, it is crystal clear that Act, 

would not apply to sale and purchase of virtual/un-lockable/non-lockable space.  

At the most, it can be safely inferred that appellant allottee had made an 

investment in a commercial venture to earn lease rent from his investment. The 

investment was not made for a physical space identifiable and demarcated by 

boundary in the real estate project. The questions is answered accordingly. 

15. In view, thereof, we are of the firm view that the complaint filed by the appellant 

for refund of his investment at Rs. 22,50,524/- and interest thereon would not be 

maintainable before the Regulatory Authority. Accordingly, appeal fails and is 

dismissed.  The complaint consequently is rejected.  

16. Dismissal of appeal shall not prevent the appellant from taking remedy before 

any other forum, as per law, if so advised.  

17. No order as to costs.    

 

Dated: 19.01.2026  (Devindar Singh Chaudhry)  (Sanjai Khare)   (Suneet Kumar) 
Irfan 

 

 


