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The afore-stated both the appeals namely, Appeal Nos. 767 of 2022 (Misc. Case No. 537
of 2019) and 536 of 2020 have been preferred by appellant in respective appeal under
Section 44 of the U.P. Real Estate (Regulation & Development) Act, 2016 (briefly stated
as ‘the Act’) against the same judgment and order dated 08.07.2019 passed by the learned
Regulatory Authority, Gautam Budh Nagar in Complaint No. 1220173809.

It is worth-noting here that Cross Appeal No. 536 of 2020 the issue of pre-deposit under
Section 43(5) of the Act, 2016 was raised and to this effect no specific order has
been passed. At this juncture from the perusal of records, we find that the learned
Regulatory Authority vide order dated 08.7.2019 has not directed the Appellant to pay
any amount to the allottees, hence no question arises to direct Appellant to deposit any
amount towards Section 43(5) of the Act, 2016. Accordingly, this defective Cross Appeal
is registered as Regular Appeal. Now, we are proceeding with the both appeals namely,

Appeal Nos.[Appeal No. 767/2022(Misc. Case No. 537 of 2019) & Cross Appeal
No. 536 of 2020].

In both the appeals facts are same, impugned judgment and order is the same and the
issue involved for consideration is the same, hence for convenience, both the appeals are
consolidated and decided by a common order. The appeal No. 767 of 2022 (germinating
from Misc. Case No. 537 of 2019) will be leading appeal.

The brief facts of the complaint case giving rise to the instant appeal are as follows:-

The Complainant is registered Association of Owners of Apartment in “Group
Housing Project J.K.G. Heights" Plot No-C-9, Sector 18, Vasundhara, Ghaziabad,
201012, U.P, duly formed under Section 14 of the "The Uttar Pradesh Apartment
(Promotion of Construction, Ownership & Maintenance) Act, 2010, and duly

registered under the Provisions of Society Registration Act, 1860.



iii)

The Respondent No-1, is Company duly registered under the Provisions of the
Companies Act, 1956. The Respondent No-1, is engaged in the Development of
Real Estate Projects and other Construction Activities. The Respondent No-1, is
the Promoter of Group Housing Project "JKG Heights" on Group Housing bearing
No. C/9, Sector-18, Vasundhara, Ghaziabad, UP, 201012.

The Respondent No-2, is statutory Development Authority duly constituted under
U.P. Avas Evam Vikas Parishad Adhiniyam, 1965.

The Respondent No.-2, vide its sanction letter dated 29th March 2008, accorded
permit, subject to terms and conditions as stipulated in the Sanction Letter, to the
Respondent No.-1, to develop Group Housing Project on Plot C-9, Sector-18,
Vasundhara, Ghaziabad, UP, 201012.

As per the sanction letter dated 29.03.2008, duly issued by Respondent No.2 to
Respondent No.1, the validity of the sanctioned plan was for five years from 29th
March 2008 till 28th March 2013. The salient features of the sanction are--

1) Plot Area-3925.24 Sq.Mt.

IT) FAR-Maximum FAR 1.75 as applicable on the date of sanction.

i11) Sanction Cover Area---10694.88 Sq. Mt

iv) Sanctioned Flat/Apartment--- 78 Apartments.

v) Sanction Parking-79.

It is submitted that copies of all the plans duly sanctioned by the Respondent No-2 is in

possession of the Respondent NO-2.



Vi)

The Uttar Pradesh Apartment (Promotion of Construction, Ownership and

Maintenance) Act, 2010" was duly notified on 19th March 2010.

It is relevant to mention that as per the mandatory provision of the Act 2010, after
plans, specifications and other particulars specified in this section sanctioned by
the prescribed sanctioning authority are disclosed to the intending purchaser, the
promoter shall not make any alterations in the plans, specifications and other
particulars without the previous consent of the intending purchaser, project
Architect, project Engineer and obtaining the required permission of the prescribed
sanctioning authority, and in no case he shall make such alterations as are not

permissible in the building bye-laws.

Further the Act 2010 mandates that an apartment may be transferred by the
promoter to any person only after obtaining the completion certificate from the
prescribed sanctioning authority concerned as per building bye-laws. The
completion certificate shall be obtained by promoter from prescribed authority
within the period of two years from the date of sale agreement.

Respondent No-1 vide its letter dated 14th April 2010 informed the Respondent
No-2 that it had successfully completed the "Housing Project" titled "JKG
Heights" at C-9, Sector-18, Vasundhara, Ghaziabad, U.P. 201012 on or before 10
April 2010 under the guidance of experienced Engineers.

It is relevant to mention that the Respondent No- 1, has played fraud upon the
Owners of the Apartment in the Housing Project-3KG Heights at C-9, Sector 18,
Vasundhara, Ghaziabad, U.P. 201012, as the above referred letter/certificate dated
14.04.2010 issued by the Architect on behalf of the Respondent No-1, does not

comply with the statutory requirements.



In this regard, it is relevant to mention that Regulation 13 of the U.P. Housing and
Development Board Regulations, 1982, duly framed in exercise of the powers
under clause (n) of section 95 (1) read with section 15 (1) (h) of the U.P. Avas
Evam Vikas Parishad Adhiniyam, 1965 (U.P. Act No. 1 of 1966). provides that on
completion of the building work, the licensed technical personnel, as mentioned in
Appendix A, shall give notice to the Authority in prescribed form as given in
Appendix F, to the effect that the Development Work on the Housing Project has
been completed according to the plans sanctioned by the Authority and none of the
provisions of the Building Regulations or conditions prescribed or orders issued
there under have been transgressed in the course of the work and the Housing

Project is fit for residential use for which it has been erected.

Further, Regulation 14 of the U.P. Housing and Development Board Regulations,
1982, provides that the Authority, on receiving the Form for Completion
Certification of Building Work, from the Licensed Technical Personnel, as
prescribed under Appendix F, shall certify that the Housing Project has been
completed as per the Sanctioned Plan and the Housing Project conforms in all
respects to the requirements of the Bye-laws in respect of use group, structural
safety, fire safety, hygienic and sanitary conditions inside and in the surroundings
and 1s fit for occupation.

On perusal of the above referred Letter/certificate dated 14.10.2010, it is apparent
that the said letter does not state that the Development Work on the Housing
Project has been completed according to the plans sanctioned by the Authority and
none of the provisions of the Building Regulations or conditions prescribed or
orders issued there under have been transgressed in the course of the work and the

Housing Project is fit residential for use for which it has been erected.



vii)

Copy of Letter dated 14.04.2010 is annexed herewith as Annexure-A/4.Relevant
Extracts of the Appendix F & G prescribed under the U.P. Housing and
Development Board Regulations, 1982are annexed herewith as Annexure-A/5
collectively.

The Respondent No-2, vide its letter bearing No. Nirmaan Khand

-22/Letter No. 904/Ghaziabad/APD- 16/47 dated 31.05.2010 informed the Respondent

viii)

X1)

No- 1 that the development work being done by the Respondent No-1 was not in
accordance with the sanctioned Plan duly approved by the Authority and
communicated to Respondent No-1 vide letter dated 29.03.2008. The Respondent
No-1 was directed to attend its office on 07.06.2010 and present/plead its case
before the Respondent-2. The Letter dated 31.05.2010 is not in possession of
Complainant but in possession of Respondents.

The Respondent No-1, vide its letter dated 05.06.2010, admitted that it had not
carried out development work in accordance with the sanctioned plan duly
approved by the Authority vide its sanctioned letter dated 29.03.2008. The Letter
dated 05.06.2010 is not in possession of Complainant but in possession of
Respondents.

The Respondent No-2 vide its letter dated 19.06.2010 issued show cause notice to
the Respondent No-1 as to why action shall not be taken against him for the
unauthorized development of work in the Housing Project. The Letter dated
19.06.2010 is not in possession of Complainant but in possession of Respondents.
The Respondent No-1 vide its letter dated 12.07.2010 requested the Respondent
No-2 for compounding of the unauthorized development work in the Group
Housing Project. Copy of Letter dated 12.07.2010 is annexed as Annexure-A/6.
The Respondent No-2 vide its letter dated 09.02.2011, informed the Respondent
No-1 that the Plan resubmitted by the respondent vide its letter dated 12.07.2011



Xii)

xii)

X1V)

could be considered for compounding only when the Respondent No-1 completed
the necessary requirement as prescribed under Law.

It is relevant to mention that as per Section 4(4) the Apartment Act 2010, after
plans, specifications and other particulars as sanctioned by the prescribed
sanctioning authority are disclosed to the intending purchaser, the promoter shall
not make any alterations in the plans, specifications and other particulars without
the previous consent of the Intending Purchaser, Project Architect, Project
Engineer and obtaining the required permission of the prescribed sanctioning
authority, and in no case he shall make such alterations as are not permissible in
the building bye-laws (Annexure —A/7).

The Respondent No-2, vide its letter dated 04.08.201 1directed the Respondent No-
1 to get the completion certificate as prescribed under Section 4(5) of the
Apartment Act 2010, which provides that "An apartment may be transferred by the
promoter to any person only after obtaining the completion certificate from the
prescribed sanctioning authority concerned as per building bye-laws. The
completion certificate shall be obtained by promoter from prescribed authority
within the period of two years from the date of sale agreement.[ Annexure-A/8]
The Respondent No-2, vide its letter dated 08.09.2015, again directed the
Respondent No-1 to submit 'Declaration Form-A as prescribed under Section 12
of the Apartment Act 2010 read with Rule 3 of the Apartment Rules 2010. The
Respondent No-1 was also directed to get the completion certificate as prescribed
under Section 4(5) of the Apartment Act 2010.[ Annexure-A/9]

The Respondent-1, vide its letter dated 19.09.2015, informed the Respondent-2
that Declaration Form-A would be submitted only after the unauthorized work
being carried out in the Group Housing Project is compounded. The Respondent-1

further informed the Respondent-2 that and application for getting the Completion



XV)

XVi)

XVii)

Certificate will also be submitted only after compounding of the unauthorized
development work.[Annexure-A/10]

The Respondent No-2 vide its letter dated 10" February 2016 addressed to the
Complainant for the first time as well as to the Respondent, informed that the
development work in the said "Group Housing Project' on the Group Housing Plot
No C/9, Sector 18, Vasundhara, had not been done in accordance with the
Sanctioned Plan duly accorded by Respondent No- 2 vide Sanctioned Letter dated
29.03.2008.[Annexure No.-A/11]

The Respondent No-2, vide its letter dated 26th April 2017, informed the
Respondent No-1, that even-though it had been informed to the Respondent No-1
in 2010 about unauthorized development work being carried on the Group Housing
Project at C-9, Sector 18, Vaundhara, Ghaziabad, yet the Respondent No-1. after
elapse of seven years from 2010, has not taken appropriate steps for completion of
the Group Housing Project on Group Housing Plot No C/9, Sector 18, Vasundhara.
The Respondent No-2, vide the same letter dated 26 April 2017, passed an order
for sealing of the unauthorized development work in the Group Housing Project on
Group Housing Plot No C/9, Sector 18, Vasundhara, Ghaziabad.| Annexue-A/12]
The Respondent No-2 lodged an FIR against the Respondent No-1.[Annexure
No.-A/13]

xviil) The Complainant vide its letter dated 14.08.2017, requested the Respondent No-1

XiX)

to do the needful to meet the statutory obligation as per the sanctioned letter dated
29.03.2008 read with the UP-Apartment Act 2010. The Complainant in the said
letter dated 14th Aug 2017 notified major deficiencies to the Respondent No-1.
[Annexure No.-A/14]

The department of 'Uttar Pradesh Fire Service' at Vaishali, Ghaziabad, vide its
notice dated 11.09.2017 to the Respondent No-1 and to the Complainant, refused
to grant 'No Objection' and notified that after inspection of the Group Housing



XX)

XX1)

XXii)

Project at Group Housing Plot C-9, Sector-18, Vasundhara, Ghaziabad, it has been
found that safety standards to meet any eventualities in future is not as per the
prescribed standard and need to be corrected on priority. [Annexure No.-A/15]
The directorate of Electrical Safety, Uttar Pradesh, vide its notice dated 13.09.2017
to the, refused to grant 'No Objection' and notified the Respondent No-1 and the
Complainant to take appropriate steps to rectify the defects as mentioned in the
notice dated 13.09.2017. [Annexure No.-A/16]

The department of Uttar Pradesh Fire Service at Vaishali, Ghaziabad, vide its
notice dated 13.10.2017, notified the Respondent No-1 and to the Complainant to
remove the obstacles and to deploy safety measures as per its notice dated
11.09.2017 within thirty days. [Annexure No.-A/17]

The Complainant vide its letter dated 30.10.2017, informed the Respondent No-2
about the various irregularities, deficiencies and violations being committed by the
Respondent No-1 in the construction of the Group Housing Project at Group

Housing Plot C- 9, Sector 18, Vasundhara, Ghaziabad. [Annexure No.-A/18]

xxiil) The Respondent No-2 vide its letter dated 30.10.17 sought explanations from the

Respondent No-1 on the irregularities. [Annexure No.-A/19]

xxi1v) The Respondent No-2, vide its letter dated 13.11.2017, informed the Complainant

XXV)

that the respondent no-1 has till date not taken appropriate steps in accordance with
Law to compound the unauthorized construction. Once the Unauthorized
construction compounded and thereafter Respondent No-1 if submits application
for the grant of completion certificate, then the Complainant would be called upon
to present and protect the interest of the Apartment Owners. [Annexure No.-A/20]
The Appellant there-after filed complaint under section 31 of the Act
2016.[Annexure-A/21]

xxvi) The Authority vide its first Order dated 02 Feb 2018 passed directions to the

Superintendent Engineer, Avas and Vikas at Vasundhara Ghaziabad to ascertain



based on documentary evidence as well as on physical inspection as to whether the
Housing Project 'JKG Heights constructed at Plot No C-9, Sector 18, Vasundhara,
Ghaziabad 201012 by the Promoter 'JKG Heights at Plot No C-9, Sector 18,
Vasundhara, Ghaziabad 201012 is an ‘Ongoing’ project liable to be registered
under Section 3 of 'Real Estate (Regulation and Development) Act 2016 read with
Rule 2(h) of the Utter Pradesh Real Estate (Regulation and Development) Rules
2016. [Annexure No.-A/22]

xxvii) The Superintendent Engineer vide notice dated 03rd April 2018, directed the
Complainant to submit documentary evidence to substantiate its claim that the
Housing Project 3KG Heights' constructed on Group Housing Plot bearing C/9,
Sector 18, Vasundhara, Ghaziabad, U.P. 201012, is incomplete Project/Ongoing
Project as defined in Rule 2(h) of the Rules 2016 and shall be registered under the
provisions of RERA and the promoter shall be made lable to make an application
to the authority for registration of the project. The Complainant submitted its reply
to the notice dated 03rd April 2018 wherein it has reiterated its claim that the
Housing Project 'JKG Heights constructed on Group Housing Plot bearing C/9,
Sector 18, Vasundhara, Ghaziabad, U.P. 201012, is 'incomplete Project/Ongoing
Project as defined in Rule 2(h) of the Rules 2016 and shall be registered under the
provisions of RERA and the promoter shall be made liable to make an application

to the authority for registration of the project. [Annexure No.-A/23]

XXV1ii) The Respondent No-1 also submitted its reply to the S.E. [Annexure No.-
A/24]



xxix) The SE through its Executive Engineer along-with team of other engineers
conducted physical inspection of the Housing Project JKG Heights constructed on
Group Housing Plot Bearing C/9, Sector 18, Vasundhara, Ghaziabad, U.P. 201012.

xxx) The S.E vide its detailed report dated 27 June 2018 submitted to the Authority
made recommendation to the Authority for registration of the housing Project JKG
Heights being incomplete project. The Appellant further submits that the
Respondent No-2 in its reply dated 01.09.2018 to the information sought under
RTI by the Appellant categorically stated that the Respondent No-1 has not applied
for any completion certificate. Copy of the report dated 26 & 27th June 2018 by
E.E. &S.E. of respondent No-2 and reply dated 01 September 2018 by Respondent
No-2 to the Appellant under RTI are annexed herewith as Annexure-A/25
Collectively.

xxx1) The Complaint was listed for hearing for the second time on 19.12.2018 after first
hearing on 02.02.2018. The Respondent was directed to file its objections on the
complaint if any. Thereafter the complaint was listed on 26th Dec 2018, 07th
February 2019, 27th March 2019, 16th April 2019 wherein several opportunities
were given to the respondent No-1 to file objections to the complaint if any but the
respondent No-1 did not file any objections to the complaint.[Annexure-A/26]

xxxii) The Authority on 29 May 2019 heard the final arguments in the complaint and
reserves the complaint for pronouncement of final order. It is pertinent to mention
that till 29™ May 2019 the respondent No-1 did not file its objections to the
complaint.

XXX111) The Authority vide its order dated 08 July 2019 disposed the complaint
without considering the report dated 27.06.2018 of the S.E. of the Awas And
Vikas.

XXX1V) The Authority on 23 July 2019 uploaded on its official web site the order
dated 08 July 2019. The Authority further vide its message dated 23 July 2019



informed the authorized person of the Appellant about pronouncement of the order
dated 08 July 2019.

xxxv) The Appellant on perusal of the order dated 08 July 2019 was shocked to know
that the Authority has relied upon the reply filed by the respondent No-1. The
Appellant being aggrieved by the Order dated 08 July 2019 preferred review
petition on 04 September 2019 before the same Bench as according to the
Appellant the Bench had inter-alia made an error apparent on record by relying on
reply filed by the respondent No-1 after final hearing without even supplying the
copy to the appellant.

XXXV1) The Appellant vide application dated 05™ September 2019 sought certified
copy of the reply as well as documents if any filed by the respondent No-1 in the
complaint as mentioned in the Order dated 8" July 2019.

XXXVil) The Appellant on 17 September 2019 received message from the office of
the Authority that the review has been registered. [Annexure-A/27]

XXXV1il) The Appellant on 26 September went to the office of the Authority at
Greater Noida to take the certified copy of the objections filed by respondent. The
Appellant on perusal of the certified copy of the objections was shocked to know
that the Respondent No-1 after final hearing of the complaint on 29 May 2019 filed
its objections on 23 June 2019 without serving copy to the Appellant.

The Appellant further enquired about the listing of its appeal. There the Appellant
was informed that the Authority vide notification dated 20 September 2019

repealed Regulation 36(a)(b)(c)(d) relating to review of its decision, directions, etc.

B. SUBMISSIONS:




II.

The Appellant submits that in view of the aforesaid facts, it is evident that the
Development Work for the Housing Project at Group Housing Plot bearing C/9,
Sector 18, Vasundhara, Ghaziabad, has not been carried out in accordance with the
sanctioned plan duly approved by the Respondent-2. Further, on perusal of the
letters specifically the letter as annexed in the complaint as well as in this appeal, it
is apparent that the Promoter has till date not applied for the grant of Completion
Certificate as the Housing Project has not been developed in accordance with the
Sanctioned Plan duly approved by the Respondent No- 2. Thus, the Housing
Project' in Group Housing Plot bearing No C-9, Sector 18, Vasundhara, Ghaziabad,
UP, is incomplete Project/Ongoing Project and is covered in the definition of
'Ongoing Project’ as defined in Rule 2(h) of the Rules 2016.

The Complainant submits that as per Section 3 of the RERA Act 2016 read with
U.P. RERA Rules 2016, except where the promoter has received completion
certificate for a real estate project prior to commencement of this Act, every
Promoter shall in case of Ongoing Projects on the date of commencement of the
Act, for which the completion certificate has not been issued, the promoter shall
make an application to the Authority for registration of the said project within a
period of three months from the date of commencement of this Act.

In this case, the Respondent has till date not registered the Project on the pretext
that it has transferred the Apartments to almost all the Owners.

It is submitted that the Respondent No-1 has till date not completed all the
development work in accordance with the sanction duly granted to the Respondent
vide letter dated 29.03.2008 therefore even-though the Respondent has handed
over the Apartment to the Apartment Owners de-hors to the mandatory statutory
restriction on such transfer, the Project shall be deemed to be "Ongoing Project" as
defined under clause 2(h) of U.P.RERA Rules 2016 read with Sub Section 2 of
Section 3 of the RERA Act 2016.



ii1) The Complainant submits that the Respondent No-1, in connivance of Respondent

(a)

No-2 has played fraud upon the Owners of Apartment in JKG Heights.

The Respondent No-1 has violated the Provisions of 'U.P. Housing and
Development Board Regulations, 1982 read with Section 4(4) of the UP-
Apartment Act 2010 and further read with Section 14 of the RERA Act 2016
which on conjoint reading provides that the Promoter shall adhere to the

sanctioned plan duly approved by the Competent Authority.

The Respondent No 1, while handing over the Apartments to the Owners, had
assured that the "Project" was developed strictly in accordance with the sanctioned
plan and it has got all approvals necessary for the transfer of the Apartments to the
Owners. However, the Apartment Owners were shocked when the Complainant
informed them about the letter dated 26th April 2016 by the Respondent No- 2 to
the Complainant, wherein the Respondent No-1, for the first time informed the
Complainant that the "Project" is not complete as the Respondent No-1 has not
developed the Project in accordance with the sanction granted for such

development.

The Complainant submits that the Promoter has failed to discharge its statutory
obligation/duty as prescribed under Section 11 of the RERA Act 2016 towards the

Complainant.

As per Section 11(4) of the RERA Act 2016, the promoter shall be responsible for-

all obligations, responsibilities and functions under the provisions of the RERA

Act, 2016 or the rules and regulations made there under or to the allottees as per



the agreement for sale, or to the association of allottees, as the case may be, till the
conveyance of all the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas to the association of allottees or the competent

authority as the case may be:

Provided that the responsibility of the promoter, with respect to the structural
defect or any other defect for such period as is referred to in sub-section (3) of
section 14, shall continue even after the conveyance deed of all the apartments

plots or buildings, as the case may be, to the allottees are executed.

(b) be responsible to obtain the completion certificate or the occupancy certificate or

both, as applicable, from the relevant competent authority as per local laws or other
laws for the time being in force and to make it available to the allottees
individually or to the association of allottees, as the case may be.
The Respondent No-1, has till date, not submitted the Declaration Form A with the
Respondent No-2as prescribed under the RERA Act, 2016 read with U.P
Apartment Act, 2010. Further the Respondent No-1, due to unauthorized
constructions in the Housing Project has also not applied with Respondent-2 for
the Completion Certificate in respect of the Housing Project even though the
validity period of the sanction duly communicated vide letter dated 29 March 2008
expired on 28 March 2013.

v) The Complainant submits that the Respondent No-1 till date has not submitted
Declaration Form". Thus, the Promoter has till date not clarified anything about the
Common Areas and Facilities. The Promoter has till date not handed over the
possession of the Common Areas and Facilities to the Complainant. The Promoter

has kept with itself the Maintenance of the Common Areas and Facilities and



)

charges abnormal maintenance charges from the Owners without disclosing the
basis of such charge. The Respondent No. 1 has been charging maintenance @ Rs
1.5/ Sq. Ft for more than total sanction covered area 150129 Sq.ft which is not

permissible.

C. GROUNDS FOR APPEAL

The Appellant craves to challenge the order dated 08th July 2019 on the following
grounds as under-

Because consideration of reply filed by the promoter on 23rd June 2019 after
conclusion of final hearing in the complaint at the back of the
Complainant/Appellant is against the principles of natural justice and prejudicial to

the interest of Complainant/Appellant.

The Appellant submits that the Authority in Para 2 at Page 2 of the impugned order
dated 08.07.2019 duly communicated on 23 July 2019 has recorded that the
Respondent No-1/ Promoter filed its reply to the Complaint and in its reply the
promoter/respondent No-1 had raised preliminary objections on the maintainability
of the complaint on the ground that the 3KG housing project had already been
completed with completion of all development works in the JKG housing project
before the enactment of RERA and application for Completion Certificate of the
housing project had already been applied on 12.07.2010 with Awas and Vikas
Parishad coupled with the fact that sale deed of most of the apartments have also
been executed before the enactment of RERA.

In this regard, the appellant submits that the Respondent No-1/Promoter till the
date of final hearing in the complaint held on 29.05.2019 had not filed any reply to



the complaint despite ample opportunities were given to the Promoter to file its
reply as apparent from the various orders passed in the complaint which is already

on record.

The Appellant on perusal of the order dated 08 July 2019 was shocked to know
that the Authority has relied upon the reply filed by the respondent No-1. The
Appellant vide application dated 05 September 2019 sought certified copy of the
reply as well as documents if any filed by the respondent No-1 in the complaint as
mentioned in the Order dated O July 2019.

The Appellant on 26™ September went to the office of the Authority at Greater
Noida to take the certified copy of the objections filed by respondent. The
Appellant on perusal of the certified copy of the objections was shocked to know
that the Respondent No-1 after final hearing of the complaint on 29 May 2019 filed
its objections on 23 June 2019 without serving copy to the Appellant.

The Appellant submits that consideration of reply filed by the promoter on 23 June
2019 after conclusion of final hearing in the complaint at the back of the
Complainant is against the principles of natural Justice and prejudicial to the
interest of Complainant/ Appellant.

The Appellant further submits that the Respondent No-1/Promoter has played
fraud upon the Authority by deliberately giving false and misleading statement of
fact as mentioned in Para 2 at Page 2 of the Order that it had completed all the
development works in the housing project and had vide letter dated 12.07.2010
applied for completion certificate with UP Awas and Vikas Parishad. It is humbly
submitted that the Appellant in its Complainant as well as in this appeal has filed
letter dated 12.07.2010 which on plain reading suggest that Letter dated

12.07.2010 was not an application for taking completion certificate but for



)

compounding of the unauthorized development work in the Group Housing
Project.

Because the findings of the Authority qua issue No-1 in the impugned order dated
06 July 2019 is perverse and able to be set aside.

The Appellant submits that the Authority in the order dated 08.07.2019 has not
given any reference to the inspection report of the housing project dated 27th June
2018which was carried out by the SE of the Awas and Vikas Parishad pursuant to
the order dated 02nd Feb 2018 passed by the then member of RERA Ld.
Additional Commissioner Housing) in aforesaid complaint.

It is submitted that the then Member of RERA Ld. Housing Commissioner after
hearing both the Complainant and the Promoter on 2 Feb 2018. passed directions
to the Superintendent Engineer, Avas and Vikas at Vasundhara Ghaziabad to
ascertain based on documentary evidence as well as on physical inspection as to
whether the Housing Project JKG Heights constructed at Plot No C-9, Sector 18,
Vasundhara, Ghaziabad 201012 by the Promoter 'JKG Heights’ at Plot No C-9,
Sector 18, Vasundhara, Ghaziabad 201012 is an Ongoing project liable to be
registered under Section 3 of 'Real Estate (Regulation and Development) Act 2016
read with Rule 2(h) of the Uttar Pradesh Real Development) Rules 2016.

The Superintendent Engineer, vide notice dated 03 April 2018, directed the
Complainant to submit documentary evidence to substantiate its claim that the
Housing Project JKG Heights' constructed on Group Housing Plot bearing C/9,
Sector 18, Vasundhara, Ghaziabad, U.P. 201012, is 'incomplete Project/Ongoing
Project as defined in Rute 2(h) of the Rules 2016 and shall be registered under the
provisions of RERA and the promoter shall be made liable to make an application

to the authority for registration of the project.



110)

The Complainant submitted its reply to the notice dated 03 April 2018 wherein it
has reiterated its claim that the Housing Project 3KG Heights constructed on
Group Housing Plot bearing C/9, Sector 18, Vasundhara, Ghaziabad, UP 201012,
is incomplete Project/Ongoing Project as defined in Rule 2(h) of the Rules 2016
and shall be registered under the provisions of RERA and the promotier shall be
made liable to make an application to the authority for registration of the project.

The SE through its Executive Engineer along with team of other engineers
conducted physical inspection of the Housing Project JKG Heights constructed on
Group Housing Plot Bearing C/9, Sector 18, Vasundhara, Ghaziabad, U.P. 201012.

The S.E submitted detailed report to this Office and the same was also duly
submitted by the complainant while hearing.

The Complainant craves leave to reply upon the documents filed in the complaint
as well as in this Appeal including the report of the detailed inspection report
which suggest that the Housing Project 'JKG Heights' constructed on Group
Housing Plot bearing C/9, Sector 18, Vasundhara, Ghaziabad, U.P. 201012, is
'incomplete Project/Ongoing Project as defined in Rule 2(h) of the Rules 2016 and
be registered under the provisions of RERA.

Hence, the Appellant submits that the promoter shall be made liable to make an
application to the authority for registration of the project.

Because the Authority in its Order dated 08.07.2019 has recorded in its finding to
issue-2 that the Promoter has till date not got the illegal construction compounded
from the competent authority. Hence, such fact finding by the Authority itself
proves that all the development work as mentioned by the competent authority has
till date not been completed. Hence, there is inescapable conclusion that the

housing project is still incomplete and ought to be registered with this Authority so



V)

V)

that this Authority shall ensure that the Promoter shall complete the Housing
Project in time bound schedule.

Because the Authority failed to consider the conciliation proceeding held on
11.01.2019 and 04.02.2019 before the Conciliation Officer of the Authority
between the Appellant, Promoters and Representatives of the Awas and Vikas
Parishad wherein it was categorically recorded that Awas and Vikas Parishad has
already communicated the final amount payable by the Promoter for compounding
towards the unauthorized construction and the Promoter had given its firm
commitment to make all the payment towards compounding of illegal construction
in time bound schedule by March 2019. However, the Authority in the impugned
order dated 08th July 2019 again granted time period to the Respondent No-1 to
make payment towards compounding of illegal construction. Hence, the impugned
order dated 06 July 2019 is ex-facie bad in law as the Promoter should not have
been given any further time to make payment towards compounding of illegal
construction in the housing project.

Because the findings on issue No-3 and 4 in the Impugned order dated 08 July
2019 suffers from an error apparent on the face of record. The Appellant submits
that the Hon'ble Authority in its findings on Issue No-3 and 4 in its order dated 06
July 2019 has recorded that the Promoter is duty bound to give complete all the
facilities, and hand over to the owners and to complete all development work in the

housing project from the use of IFMS.

In this regard, the Appellant humbly submits that IFMS (Interest Free Maintenance
Security) cannot be used by the Promoters to complete pending development work
in the housing project which the promoter is under obligation to complete from

using funds from its own source as the promoter is under obligation to complete all



the development work in the housing project for which he has charged the owners

in the form of sale price.

In this regard, it is submitted that IFMS is charged by the promoter from the
purchaser/allottee towards additional contribution from the owners for corpus fund
to meet any capital expenditure in the housing project in future after the promoter
takes completion certificate and hand over the possession of the common areas and

securities to the RWA.

In those cases where the builder has given possession to allottees without taking
Completion certificate or without completing all the development work in the
housing project like in this case and consequently compelled to complete all the
development work and undertakes to make payment for such development work
then such expenditure on the part of the promoter cannot be charged to the IFMS
Account or regular maintenance account, but must come out of the builder's own
resources as he is made to make payment towards discharge of his legally binding
obligations towards the owners of the Apartment.

It is submitted that the Promoter is duty bound to hand over to the Residents
Welfare Association (by whatever name called) the IFMS Corpus meant for
keeping as 'Security for future use and amount collected in regular maintenance
account meant for meeting day to day expenditure. The builder shall also hand
over the description of Income and Expenditure statement duly certified by the

Chartered Accountant.

IFMS does not constitute an income to the builder. Therefore, the builder cannot
deposit the money so contributed by the owners into his company account. The

builder is required to open separate bank accounts for building maintenance corpus



and building maintenance charges into which these amounts should be deposited.
Any interest earned on these amounts will not accrue to the builder but would
accrue to the same accounts. Further the builder is required to maintain separate
accounts to be certified by a Chartered Accountant showing the annual expenses
from these bank accounts, ensuring that the money has been exclusively spent for

the purpose intended.

It is submitted that the basic principle is that the maintenance accounts are only
managed by the builder in trust for a limited period, on behalf of the Residents

Welfare Association, and does not constitute a stream of income for the builder.

Thus, the direction passed by this Hon'ble Authority qua issues No 3 & 4 in the
Order dated 08 July 2019 suffers from an error apparent on the face of record. The
Promoter shall be directed to complete all the facilities as promised to give to the
owners of apartment at the time of sale and all development works and ancillary
work necessary to get completion certificate in time bound manner from its own
fund and not from the IFMS which is charged by the promoter from the
purchaser/allottee towards additional contribution from the owners for corpus fund
to meet any capital expenditure in the housing project in future after the promoter
takes completion certificate and hand over the possession of the common areas and

securities to the RWA.

Relief(s)-

The Appellant based on the aforesaid facts and submissions as set out in above
mentioned Paragraph No-5 craves leave to submit that this Hon'ble Appellate

Authority may in the interest of justice grant following reliefs-



iii)

Admit and allow this Appeal and set aside the findings on the Issue No-1 in the
impugned order dated 08th July 2019 specifically in light of the report dated 27th
June 2018submitted by the S.E to the Authority which was also duly submitted by
the Appellant/ Complainant with the Authority wherein it has been clearly
recommended that the Housing Project JKG Heights constructed on Group
Housing Project bearing C/9, Sector 18, Vasundhara, Ghaziabad, U.P. 201012. is
incomplete Project/Ongoing Project as defined in Rule 2(h) of the Rules 2016 and
shall be registered under the provisions of RERA and the promoter shall be made
liable to make an application to the authority for registration of the project.

Admit and allow this Appeal and set aside the findings on the issue No-2 in the
impugned order dated 08 July 2019 specifically in light of the fact as stated in this
application that during the conciliation proceeding held on 11.01.2019 and
04.02.2019 before the Conciliation Officer of this Authority between the
Appellant, Promoters and Representatives of the Awas and Vikas Parishad,
wherein it was categorically recorded that Awas and Vikas Parishad has already
communicated the final amount payable by the Promoter for compounding towards
the unauthorized construction and the Promoter had given its firm commitment to
make all the payment towards compounding of illegal construction in time bound
schedule before March 2019, then the Authority ought not to have given any
further time to make payment towards compounding of illegal construction in the
housing project.

Admit and allow this Appeal and set aside the findings on the issue No-3 & 4 in
the impugned order dated 08th July 2019 specifically in light of the fact as stated in
this application and direct that the Promoter shall complete all the facilities as
promised to give to the owners of apartment at the time of sale and all development

works and ancillary work necessary to get completion certificate in time bound



Vi)

vii)

manner from its own fund and not from the IFMS which is charged by the
promoter from the purchaser/allottee towards additional contribution from the
owners for corpus fund to meet any capital expenditure in the housing project in
future after the promoter takes completion certificate and hand over the possession
of the common areas and services in the JKG Heights Housing Project.

Direct the Respondent No-1 to submit with Respondent No-2 in time bound
schedule the statutory declaration in the Form-A as prescribed under U. P.
Apartment Act 2010 as amended in 2016 wherein the respondent No-1 shall
declare the common areas and services in the JKG Heights Housing Project.

Direct the Respondent No-1 to take all steps as required to be taken under Law to
get the Completion Certificate from the Respondent No-2 in time bound schedule.
Any other relief as this Honourable Authority may deem it fit in the given facts and
circumstances.

To direct the Respondent No.l to remove all major deficiencies as pointed out by
the appellant in its letter dated 14™ August 2017 including repairs and paintings of
the both blocks in JKG Heights projects from its own funds without deducting any
amount from the IFMS.

COUNTER AFFIDAVIT ON BEHALF OF RESPONDENT NO.1 AGAINST
APPEAL.
On behalf of Respondent No.1, M/s J.K.G. Construction Pvt. Ltd., counter affidavit dated
25.10.2020 has been filed against the instant appeal with the following contentions:

That it is submitted that the aforesaid appeal has been filed on false
averments/allegations, misrepresentations and the Appeal in its present form and

substance is nothing but an abuse of process of law.



That the Appellant Association has concealed from this Ld. Court that one of their
members have already approached the concerned civil court i.e. Civil Judge (Sr.
Division), Ghaziabad on a similar cause of action by filing suit No0.973/2014 titled
as Neerja Bhatnagar Vs. Awas Vikas Parishad and the same is pending
adjudication and as such the present proceedings amounts to forum shopping as
the Appellant body is instituting legal proceedings arising out of same cause of
action before different courts.

That it is submitted that the present Appellate Tribunal does not have requisite
jurisdiction to entertain the present Appeal in its present form, from the conjoint
reading of statement & objects and Section 1 of the Real Estate (Regulation and
Development) Act, 2016 (hereinafter referred to as ‘the Act’) it is apparent that the
said Act is only prospective in nature and has come into effect from the date of its
notification 1.e. 25.3.2016 and as such all the projects that have been completed
and handed over to the allottees as stipulated in Rule 2 (h) (ii1) of Uttar Pradesh
Real Estate (Regulation and Development) Rules, 2016 (hereinafter referred to as
‘the Rules’), are not governed by the provisions of Real Estate (Regulation and
Development) Act, 2016 and they are out of the purview of jurisdiction of the
present tribunal.

That Rule 2 (h) (iii) of Uttar Pradesh Real Estate (Regulation and Development)
Rules, 2016 defines Ongoing project as- "Ongoing project" means a project where
development is going on and for which completion certificate has not been issued
but excludes such projects which fulfill any of the following criteria on the date of
notification of these rules:

i) XXXX XXXXX XXXXX

1) XXX XXXXX XXXXX

111) where all development work have been completed and sale/lease deeds of sixty
percent of the apartment/houses/ plots have been executed



22.

23.

24.

That the Adjudicating Authority constituted under the Real Estate (Regulation and
Development) Act, 2016, only has jurisdiction over the projects/promoters which
are registered with the authority in accordance with Section 3 of the Act. It is
submitted that the Adjudicating Authority can entertain complaints against the
unregistered projects as well but only for the limited purposes of determining as to
whether the project should be brought within the ambit of the RERA Act or not
viz. to determine if the project is on going or it is completed as per the provisions

of RERA Act and U.P RERA Rules.

That since the Adjudicating Authority has given a correct finding that sale deeds
have been executed in favour of more than 60% of allottees of the complainant
association before the notification of RERA Act, therefore the present Appellate
Authority does not have jurisdiction to entertain the present Appeal and since the
said fact is not disputed by the Appellant therefore present appeal is not
maintainable and deserves to be rejected at the outset.

That it is submitted that the RERA Adjudicating Authority has wrogly relied upon
the judgment passed by the Hon’ble High Court of Bombay in W.P. No. 908/2018
titled as Mohammed Zain Khan vs. Maharashtra Real Estate Regulatory Authority
& Ors. as the said order does not lay down any legal proposition. The said order
has been passed on the basis of concession given by the Ld. Advocate for the
Respondent and as such any observation made by the Hon'ble Court on the basis
of concessions granted by the parties cannot be treated as precedent because they
are simply observations of the court which are made in the facts and circumstances
of a particular case.

The Hon'ble Supreme Court has held in Ravinder Kaur Grewal Vs. Manjit
Kaur & Ors. 2019 (8) SCC 729 that ""47. a decision based upon concession



25.

26

27

cannot be treated as precedent as has been held by this Court in State of
Rajasthan v. Mahaveer Oil Industries, (1999) 4 SCC 357, Director of
Settlements, A.P. u. M.R. Apparao, (2002) 4 SCC 638, Uptron India
Limited v. Shammi Bhan (1998) 6 SCC 538.", therefore this Hon'ble Court
does not have jurisdiction to entertain the present appeal.

REPLY ON MERITS

That Respondent is a Private Limited Company incorporated under Company Act,
1956, having its registered office at A-24, Yojana Vihar, Delhi-110092. It is
primarily engaged in the business of development real estate projects in Delhi-

NCR.

That the Respondent had purchased Plot No. 18/C-9, Vasundhara, Ghaziabad in
the year 2004-05 whereupon a map was sanctioned by Awas Vikas for
development of Multi Storey Society in the name and style of JKG Heights
comprising of 78 flats in accordance with the existing norms of coverage i.e. 1.75
F.A.R. (Floor Area Ratio).

That in the year 2008 the Government of U.P vide notification dated 9.7.2008
being Notification no. 3656 91)/ 8-3-2008-38 L.U.C/08 enhanced the permissible

coverage of plots in residential areas to 2.5. [Annexure No.R-1]

That since the said notification was made applicable on all the existing projects
therefore the Respondent herein who was authorised to utilise the enhanced F.A.R
and as such it constructed 94 flats taking benefit of the enhanced coverage

permitted by the State Government in accordance with notification dated 9.7.2008.

That since initially the permission was granted for construction of only 78 Flats
according to the old norms of 1.75 F.A.R, therefore the Respondent herein

requested the concerned department i.e. Awas Vikas for revising the sanctioned



map as per the new norms of coverage @ 2.5 F.A.R laid down by the State
Government. The said application of Respondent was placed before a high level
committee comprising of Chief Architect and Town Planner, Town Planner and
Addl. Commissioner, Housing on 22.2.2011 and the request of the Respondent-
Builder was accepted by the said committee and permission for additional
utilisation of the F.A.R was granted subject to payment of compounding charges,
therefore it is apparent that the Respondent herein has not carried out any illegal
construction in the said society and the additional flats have been constructed by
utilising additional F.A.R that was provided by State Government vide its own

Government Order.

That pursuant to the permission granted by high level committee in its meeting
dated 22.2.2011, the Respondent No. 2, i.e. U.P Awas Vikas Parishad, issued a
demand letter dated 26.08.2014 being Letter No. 9527 demanding a a sum of Rs.
73,76,234/- (Rupees Seventy Three Lacs Seventy Six Thousand Two Hundred
Thirty Four Only) as compounding charges along with interest and penalty for
utilising the enhanced permissible coverage as provided by the State Government

in its G.O dated 26.8.2008.

That pursuant to the said demand letter the Respondent herein deposited the said
compounding charges vide Demand Draft No. 011967 drawn on 29.09.2014 at
Punjab National Bank and the same was deposited in the Bank Account of the

Respondent No. 2 department on 30.09.2014.

That it is pertinent to mention here that as per the bye laws after the compounding
charges are paid by the Builder to the Awas Vikas, they are required to issue

revised sanction map which is submitted by the builder/promoter along with other



documents for grant of completion certificate, but in the present case despite of
payment of requisite fees for revision of sanctioned map, compounding charges,
penalty, interest etc. the Respondent No.2 neither revised the map nor the
application for issuance of Completion Certificate could be made by the

Respondent No. 1.

Being aggrieved by the said delay, the Director of Respondent No.1 Company met
with the officials of Respondent No. 2 Awas Vikas several times personally but no
action was taken for issuing the compounded map and consequently as a result no
step could be taken for procurement of Completion Certificate despite of the fact
that possession was offered to the allottees as they could not have waited to take

possession of the flats/units due to misadventure of Respondent No.2 Authority.

That the Respondent No. 2 in an arbitrary and illegal manner raised another
demand vide Letter No. 12098 dated 22.10.2014 for a sum of Rs. 3,20,95,583/-
(Rupees Three Crores Twenty Lacs Ninety Five Thousand Five Hundred Eighty
Three Only) as compounding charges alleging that the earlier demand was raised

by mistake.

That the Respondent No. 1 met the officials of Respondent No.2 personally
several times thereafter but the Respondent No.2 again gave a reminder for
payment of enhanced additional compounding charge of Rs. 3,20,95,583/- (Rupees
Three Crores Twenty Lacs Ninety Five Thousand Five Hundred Eighty Three
Only) vide letter dated 22.8.2015 which was replied by Respondent No. 1 vide
letter dated 04.09.2015, wherein the Respondent No. 2 was requested to give the
detailed calculation sheet as it is not possible for person of ordinary prudence to

believe that by mistake a demand letter for a sum of Rs. 73,76,234/- was issued



instead of Rs. 3.93 Crores and it was apparent that some of the responsible
officials of Respondent No.2 were trying to create undue pressure on Respondent

No.1 for their own vested interest.[Annexures No. R-6 and R-7]

That since Respondent No.1 was demanding calculation sheet for demand of Rs.
3,20,95,583/- (Rupees Three Crores Twenty Lacs Ninety Five Thousand Five
Hundred Eighty Three Only) therefore the Respondent No. 2 vide letter dated
8.9.2015 threatened and tried to twist the arm of Respondent under the guise of
non compliance of the provisions of U.P Apartment Act, 2010 and directed
Respondent No.l to submit Completion Certificate knowing fully well that
Completion Certificate cannot be obtained without getting the compounded map
for which enhanced demand had already been raised by the Awas Vikas illegally
and in contravention to the rules, bye laws and established norms. The Deponent
immediately responded to the said letter and requested the Respondent No. 2 to
give the calculation sheet of the said demand so that the needful could be done at

the earliest.

That the Respondent No. 2 issued another demand letter on 10.2.2016 indirectly
demanding the illegally enhanced compounding charges and directed the
Respondent No.l to submit the revised map. But since the revised compounded
map was not issued by the authority therefore the same could not have been
submitted for issuance of completion certificate and other necessary formalities,
hence the Respondent No.1 itself requested the authority to suggest the way out.
[Annexures No. R-10 and R-11]

That instead of providing the calculation sheet for levy of the Compounding fees,

the Respondent No. 2 Awas Vikas changed the compounding charges for the third



time and issued another demand letter demanding an additional amount of Rs.
1,22,64,204/- (One Crore Twenty Two Lacs Sixty Four Thousand Two Hundred
Four Only) and yet no calculation sheet was provide by the department.

[Annexure No. R-12]

Since the said demand was also not in consonance with the prevalent bye laws
therefore respondent no.1 again met with officials of respondent no.2 and lodged
his protest against the said illegal demand. In retaliation of his protest, the
Respondent No. 2 issued a sealing notice/order dated 26.4.2017. [Annexure No.
R-13]

Being aggrieved by the conduct of Awas Vikas Prishad the Respondent No.l
herein approached Hon'ble High Court of Judicature at Allahabad by filing Writ C
No. 15893 of 2017, however after the issuance of sealing order/notice, the said
Writ Petition was withdrawn by Respondent No.l with a liberty to file appeal
against the sealing order under the Act [Annexure No. R-14]

Pursuant to the liberty granted by Hon'ble High Court, the Respondent herein
preferred an Appeal before the Commissioner/Chairman U.P Awas Evam Vikas
Parishad on 25.5.2017 under Section 28-A (4) of the U.P Urban Planning and
Development Act, 1973. [Annexure No. R-15]

That during the course of hearing the officials of Respondent No. 2 conceded
before the court that they have not sealed any premises/flat of the said society, and
the notice dated 26.4.2017 is merely a show cause notice for payment of
compounding charges in failure of which the said units would have to be
demolished. The Ld. Commissioner while recording the statement made by the

officials of Respondent No.2 disposed the said Appeal as being premature.



It is therefore apparent that the Respondent No. 1 has already completed the
construction of the said project in the year 2010 itself in accordance with the
prevalent rules, regulations and bye laws which have been passed from time to
time and has already handed over the possession and executed sale deed in favour
of all the allottees before the notification of Real Estate (Regulation and
Development) Act, 2016 and as such neither the provision of the said act are
applicable to the present project nor the Adjudicatory Authority has any control
over the said project and as such the present appeal is misplaced and it is not
maintainable before this Ld. Tribunal as such it deserves to be dismissed.
Moreover, the role of Respondent No.2 Awas Vikas in the entire dispute is
prominent as they are trying to harass Respondent No. 1 and the Flat Buyers by
raising illegal demands and not issuing the revised sanctioned map of the said

J.K.G Heights so that Completion Certificate can be taken by Respondent No. 1.

That it is admitted by the Appellant in the present Appeal that Respondent No. 1
had completed the construction of the said housing project in the year 2010 itself
and had notified the Respondent No.2 about the same, therefore even as per their
own submission the provisions of U.P. Apartment (Promotion of construction,
ownership & Maintenance) Act, 2010 and Real Estate (Regulation and
Development Act, 2016 relating to construction, planning etc. are not applicable
on the builder as the construction had already been completed before the
notification of the said Acts and more than 60 % sale deeds have also been

executed.

That it is also pertinent to mention here that the complaint filed by the

Complainant itself is misplaced as far as their grievance relating to non



compliance of the provision of U.P Apartment Act are concerned because the said
Act is an entire code in itself and prescribes penalty and the appropriate
jurisdiction for the grievance relating to the non-compliance of the provisions of

U.P Apartment Act is Chief Judicial Magistrate and not RERA.

That it is also necessary to mention here that the issue raised in the present appeal
pertaining to violation of U.P Housing and Development Regulations and U.P
Awas Evam Vikas Parishad Adhiniyam are also outside the purview of this
Hon'ble Tribunal as statutory remedy is already provided under the respective Acts
and the parties are at liberty to approach the concerned authority for the redressal

of their grievances.

It is most humbly submitted that Real Estate Regulatory Authority is a statutory
body which has been established under the real estate (regulation and
development) Act 2016 and as such it does not have expansive and vast powers
like High Court under Article 226 of the Constitution to entertain any
dispute/grievance of any nature. In the present case the Adjudicatory body is only
bound by the Act under which it is established and it cannot expand its scope
beyond the prescribed provisions. Once the RERA Authority came to a conclusion
that the project in question is not Ongoing project and it cannot be registered under
the RERA Act per se, the said Authority could not have passed the directions as

given in the impugned order.

That the Adjudicating Authority has wrongly relied upon the judgment of Hon'ble
High Court of Bombay in W.P No. 908/2018 titled as Mohammed Zain Khan Vs.
Maharashtra Real Estate Regulatory Authority & Ors. as the said Judgment has

been passed on the basis of concession given by the parties and as such it does not



form precedent as laid down by the Hon'ble Supreme Court in catena of

judgments.

V. The Hon'ble Supreme Court has held in Director Settlement, A.P Vs. M.R
Apparao (2002) 4 SCC 638 “It is the principle found out upon a reading of a
judgment as a whole, in the light of the questions before the Court that forms the
ratio and not any particular word or sentence. To determine whether a decision
has 'declared law' it cannot be said to be a law when a point is disposed of on
concession and what is binding is the principle underlying a decision. A judgment
of the Court has to be read in the context of questions which arose for
consideration in the case in which the judgment was delivered ", from perusal of
the Judgment and Order dated 31.7.2018 passed by the Hon'ble High Court of
Bombay in W.P No. 908/2018 titled as Mohammed Zain Khan Vs. Maharashtra
Real Estate Regulatory Authority & Ors. it is apparent that the only grievance of
the Petitioner was that no access was provided on portal for filing complaint
against the unregistered builders and the order/observations were made by the
Hon'ble High Court on the basis of concession granted by the Ld. Advocate
appearing for Maharashtra RERA therefore the said observation could not have
been imported in the impugned order by U.P RERA to assume jurisdiction to
entertain complaints against completed projects.

w.  That in light of the facts and circumstances mentioned herein above it is therefore
most respectfully submitted that the present Appeal be dismissed with exemplary
cost.

OBJECTION ON BEHALF OF RESPONDENTNO. 2 /UP AWAS EVAM
VIKAS PARISHAD
The Respondent No. 2 has filed its objection dated 12.10.2020 against the appeal

stating as follows:



1. That from perusal of appeal in nutshell it is evident that the respondent no. 1
without getting the completion certificate of the apartment named as JKG
Heights as well as without discharging the responsibilities as provided under the
provisions of UP Apartments Act, 2010 as well as without submitting the
declaration form upon the prescribed format to the competent authority and
without completing the required formalities as provided under the law, has
delivered the possession of the allotted flats to the allottees by
misrepresentation. In that regard a short reply on behalf of the respondent no. 2

containing the factual position is given below.

2. That the respondent no. 1 M/S JKG Constructions Pvt. Ltd. got the map
sanctioned for group housing purposes upon plot no. 18/C-9, Vasundhara
Gaziabad with 29.94 percent land coverage and 1.995 FAR (including 33%
purchasable FAR) vide letter no. 572 dated 22/02/2007 from the respondent no.
2.

3. That vide notification no. 166/8-3-2010-73/2007 dated 31/03/2010 issued by
Awas Evam Shehri Niyojan anubhag-3, the basic FAR in Vasundhara Scheme

was made applicable as 2.50.

4. That the respondent no. 1/promoter raised extra construction in comparison to
sanctioned map plan and as such submitted the compounding map with 27.95
land coverage and 2.543 FAR with basement, stilt and 11 floor construction on

07/06/2010.



. That the application submitted by the respondent no. 1 was considered in the
meeting dated 22/02/2011 held under the chairmanship of Housing
Commissioner (M) as such after consideration, the demand through office letter
no. 227/shaman/ni.pra-02/2010-11 dated 26/03/2011, the impact fee of Rs.
4,32,740/-, difference FAR charges (2.00-1.995-0.505) amounting to Rs.
3,05,26,650/- and compounding fee Rs. 1,97,95,376/- was raised to be
deposited by the respondent no. 1.

. That the calculation of purchasable FAR charges was made in the light of the
formula laid down in the then applicable government order no. 5136 dated

25/09/2008.

. That the respondent no. 1 failed to deposit the aforesaid amount demanded vide
letter dated 26/03/2011, hence as per orders given by the Housing
Commissioner (M), the Architect Planner Unit-1 through letter no. 264 dated
30/01/2014 instructed to the Joint Housing Commissioner Meerut Zone, Meerut
to recover the aforesaid amount from the respondent number-1, in the said

matter.

. That instead of amount as shown in demand letter number 227 dated 26/3/2011
of the Architect Planner the Deputy housing commissioner Estate management
office through letter no. 9527 dated 26/08/2014 by mistake informed the
allottee to deposit Rs. 73,76,234/-

. That as soon as the mistake came into notice the corrigendum of the previous

letter dated 26/8/2014,was issued by the Deputy Housing Commissioner vide



revised letter number 12098 dated 22/10/2014 showing the actual amount

required to be deposited by the respondent number-1.

10.That the respondent number-1 till date has not deposited any amount in
response to the aforesaid revised letter dated 22/10/2014. The respondent
number 1 through letter number nil dated 11/9/2015 has informed the head
office regarding deposit of amount of Rs 73,76,234/ on 30/9/2014.

11.That the respondent number-1 requested to reconsider the matter as such in the
high level meeting headed by Housing Commissioner (M) held on 27/5/2016
the aforesaid matter along with compounding with 2.543 FAR was submitted
for consideration in the light of Govt. order number 3588/8-3-2011- 11
vividh/08 dated 04/08/2011 duly adopted in 218™ Board meeting vide subject
number 218/17 dated 29/10/2011. And as such the calculation of charges
payable towards the purchasable FAR were decided to be levied accordingly.
And thereby upon calculation the charges for purchasable FAR arrived upon

Rs.7611840/-

12.That the respondent number-1 again submitted revised amended compounding
map with 2.696 FAR which was put up for approval before the high level
committee headed by housing commissioner (M) in the meeting held on
29/7/2016 and after approval of committee the demand letter was issued. In this
manner upon purchasable FAR charges amounting to Rs 76,11,840/- the
interest was calculated till 30/9/2016 and after adjusting previously deposited
amount of Rs 73,76,234/- the revised letter of demand was sent by the architect
planner unit-5 through letter number 2855/va.nl.- 5/shaman /2016 dated
28/9/2016 for Rs 1,22,64,204/- to the respondent number-1 but it was not paid.



13.That the respondent number-1 has requested to pay the aforesaid purchasable
FAR charges by way of installments hence through letter number 251/ni. Pra.-
63/ va.ni.-5/dated 31/1/2019 he has been informed that till 31/1/2019 a sum of
Rs 1,67,14,598/- has become due with interest which letter copy of the said
letter dated 31/1/2019 is filed annexure with this reply.

14.That the respondent number-1 has not deposited any amount in response to the
aforesaid letter dated 31/1/2019, which is evident from the letter dated
26/05/2020 informed to counsel by the Architect Planner of answering
respondent no. 2. Photocopy of the letters referred as above have been made

Annexures no. 1 & 2 with this reply.

15.That the respondent no. 1 in respect of the aforesaid project has neither
submitted any declaration as required to be submitted under the provisions of
UP. Apartment Act, 2010 and nor has applied for issue of completion certificate
and nor has moved the application for issue of completion certificate and on the
contrary the respondent no. 2 itself through letter dated 10/02/2016 issued by
Executive Engineer construction division-16 Ghaziabad vide letter no. 413/m-
20/130 has reminded the respondent no. 1 directing to submit declaration as
well as to do the necessary formalities and move application for completion
certificate. As such since the respondent no. 1 has not moved the application
and has not done the required formalities hence the completion certificate has
yet not been issued. Copy of letter dated 10/02/2016 is filed as Annexure no.3
with this reply.



16.That since the respondent no. 1 has raised unauthorized construction by making
additional floors in comparison to the sanctioned map plan hence the show
cause notice was issued through letter no. 1025/avaidh nirman/apd- 16/74 dated
19/06/2010 under the proviso of section 82/83 of U.P. Awas Ewam Vikas
Parishad Adhiniyam. Copy of show cause notice is being filed as Annexure

no.4 with this reply.

17.That after issue of show cause notice, the construction of 16 unit made by the
respondent no. 1 in contravention of the sanctioned map plan has been ordered
to be sealed by the competent authority vide letter no. 959/avaidh nirmaan/m-

20/288 dated 26/04/2017, copy of which is filed as Annexure no.5 with this
reply.

18. That the allegation of the appellant regarding collusion of respondent no. 1 and
2 is totally false, incorrect and imaginary and as such the same is specifically
and vehemently denied.

ISSUES

On pleadings of the parties following issues are framed:

(i)  Whether project of the Respondent No.1- M/s J.K.G. Construction Pvt.
Ltd., Kaushambhi Ghaziabad, U.P. is ‘Ongoing’ and it requires to be
registered under the RERA Act, 2016 as pleaded by appellant in Appeal
No. 767 of 2020 (Misc. Case No. 537 of 2019) ?

(ii) Whether instant appeal is maintainable as the project is not ‘Ongoing’
and more than 60% sale deeds have been executed before RERA Act,
2016 came into force as stated by Respondent No.l- M/s J.K.G.



(iii)

(iv)

)

(vi)

Construction Pvt. Ltd., Kaushambhi, Ghaziabad, U.P. in its counter
affidavit dated 25.10.2020 to the appeal ?

Whether Respondent no.l1- M/s J.K.G. Construction Pvt. Ltd.,
Kaushambhi Ghaziabad, U.P. is legally bound to procure completion
certificate from Respondentno.2- Uttar Pradesh Housing and
Development Board, Ghaziabad (U.P. Awas Evam Vikas Parishad,
Ghaziabad) as pleaded by Appellant in Appeal No. 767 of 2020 (Misc.
Case No. 537 0f 2019)?

Whether Respondent no.l1- M/s J.K.G. Construction Pvt. Ltd.,
Kaushambhi Ghaziabad, U.P. is under an obligation to submit
‘Declaration Form-A’ as prescribed under U.P. Apartment Act, 2010 to
the Respondent No.2 —U.P. Awas Evam Vikas Parishad Ghaziabad as
pleaded by Appellant in Misc. Case No. 537 of 2019?

Whether Respondent No.1 is bound to deposit the compounding charges
towards unauthorized construction as per provisions of law?

Whether the impugned judgment and order dated 08.07.2019 is liable to

be set aside?

FINDING

Issue No.(i): Whether project of the Respondent No.I- M/s J.K.G. Construction

Pvt. Ltd., Kaushambhi Ghaziabad, U.P. is ‘Ongoing’ and it requires to be
registered under the RERA Act, 2016 as pleaded by Appellant in Appeal No. 767 of
2020 (Misc. Case No. 537 of 2019)?

And

Issue No.(ii) : Whether instant appeal is maintainable as the project is not

‘Ongoing’ and more than 60% sale deeds have been executed before RERA Act,

2016 came into force as stated by Respondent No.l- M/s J.K.G. Construction Pvt.



Ltd., Kaushambhi, Ghaziabad, U.P. in its counter affidavit dated 25.10.2020 to the
appeal ?

Both the afore-stated issues are interrelated with each other, hence for
convenience they are decided simultaneously.

The learned counsel for appellant submitted the first argument that the
project of the Respondent No.1- M/s J.K.G. Construction Pvt. Ltd., Kaushambhi
Ghaziabad, U.P. is ‘Ongoing’ hence it requires to be registered under RERA Act,
2016.

Vehemently opposing the above submission, the learned counsel for
Respondent No.1- M/s J.K.G. Construction Pvt. Ltd., Kaushambhi Ghaziabad, U.P.
submitted that the project launched by Respondent No.l is not ‘Ongoing’ as
defined under RERA Act, 2016 because more than 60% sale deeds have been
executed in favour of allottees before the RERA Act, 2016 came into force and in
view of this the instant appeal is not maintainable.

Before proceeding further, it is desirable to go through the provisions of
RERA Act, 2016 as well as provisions of U.P. Real Estate (Regulation and
Development) Rules, 2016.

Rule 2(1)(h) of the U.P. Real Estate (Regulation and Development) Rules,
2016 defines the term “Ongoing Project” as follows:

“2(1)(h) : “Ongoing Project” means a project where development is going

on and for which completion certificate has not been issued but excludes

such projects which fulfill any of the following criteria on the date of

notification of these rules;

(i)  where services have been handed over to the Local Authority for
maintenance,

(ii)  where common areas and facilities have been handed over to the

Association or the Residents’ Welfare Association for maintenance;



(iii) where all development works have been completed and sale/lease
deeds of sixty percent of the apartments/houses/plots have been
executed,

(iv) where all development works have been completed for issue of
completion certificate”.

The submission of the learned counsel for Respondent No.l- M/s J.K.G.
Construction Pvt. Ltd., Kaushambhi Ghaziabad, U.P. that more than 60% sale
deeds have been executed hence the project is beyond periphery of ‘Ongoing
project’ appears to be attractive but it lacks legal backing because in view of
Rule 2(1)(h) only that project is beyond the purview of the ‘Ongoing” where 60
per cent sale deeds of the apartments/houses have been executed and all the
development works have been completed therein.

Now the first question is — Whether all development works have been
completed as per provisions of the U.P. Apartment Act, 2010?

If yes, then there must not be any impediment to procure ‘Occupancy
Certificate’ and ‘Completion Certificate’ in view of Section 4(5) and 14(2) of the
U.P. Apartment Act, 2010.

The record shows that Occupancy Certificate/Completion Certificate is not
available on record.

2" question is-How many sale deeds have been executed and on what date?
No any details are available on the record.

3" question is-Whether in allotted apartment development works have been
done as per norms of the U.P. Apartment Act, 20107?

In present scenario many allottees may be satisfied but a single allottee may
not be i.e. he may be aggrieved and dissatisfied, because of genuine reason and

if it is so he must not be left unheard, it is call of justice.



It is worth noting that in guise of 60 percent sale deeds it cannot be submitted
that the provisions of U.P. Real Estate (Regulation and Development) Act, 2016
and U.P. Apartment Act, 2010 will not be attracted in the instant case.

When we adjudge the instant case in light of definition of ‘Ongoing’ as given
in Rule 2(1)(h) we find that till date Respondent No.1-M/s J.K.G. Construction
Pvt. Ltd., Kaushambi Ghaziabad, U.P. has failed:

(1)  to hand-over services to the Local Authority for Maintenance;
(1)) to hand-over common areas and facilities to the Association or the
Residents’ Welfare Association for maintenance; and he has also failed to

complete all development works for issue of Completion Certificate.

Now, in the facts and circumstances of the present case we are compelled to
sum up that the project of Respondent No.1- M/s J.K.G. Construction Pvt. Ltd.,
Kaushambhi Ghaziabad, U.P. is “Ongoing” and even then if it is said that instant
appeal is not maintainable, it is devoid of logic. Thus, we are of the view that the
project of Respondent No.l- M/s J.K.G. Construction Pvt. Ltd., Kaushambhi
Ghaziabad, U.P. being ‘Ongoing’ requires to be registered.

Issues No. (i) and (ii) are answered accordingly.

Issue No. (iii) Whether Respondent no.l- M/s JK.G. Construction Pvt. Ltd.,
Kaushambhi Ghaziabad, U.P. is legally bound to procure completion certificate
from Respondentno.2- Uttar Pradesh Housing and Development Board,
Ghaziabad (U.P. Awas Evam Vikas Parishad, Ghaziabad) as pleaded by Appellant
in Appeal No. 767 of 2020 (Misc. Case No. 537 of 2019)?

Legally speaking, the Builder/Promoter is under an obligation to provide the

physical possession of the allotted flat/unit in habitable condition to the ‘allottees’.



The expression “Habitable” means that can be inhabited;

a room constructed or adapted to be inhabited.

The term “Habitable” is, what is reasonably fit for the occupation of a tenant
of the class which occupies it. [P. Ramnatha Aiyyar’s The Law Lexicon 3"
Edn., 2012]

Before proceeding further it is desirable to go through the related provisions
of “Completion Certificate” and “Occupancy Certificate”

The expression “Completion Certificate” has been defined in Section 2(q) of
the RERA Act, 2016 which reads as below:

“Section 2(q) ““ completion certificate”” means the completion
certificate, or such other certificate, by whatever name
called, issued by the competent authority certifying that the
real estate project has been developed according to the
sanctioned plan, layout plan and specifications, as approved
by the competent authority under the local laws.”

From the above provision of Section 2(q), we come to the conclusion that
completion certificate is essentially a certificate issued by the competent authority
certifying that the real estate project has been developed according to the
sanctioned plan, lay out plan and specifications, as approved by the competent
authority under the local laws.

Here, it is also relevant to mention the provision of Section 4(5) of the U.P.
Apartment (Promotion of Construction, Ownership and Maintenance) Act, 2010
which tells about — Why the ‘Completion Certificate’ is required?

For perusal, the verbatim language of Section 4(5) of the U.P. Apartment
Act, 2010 is reproduced herein below:

“Section 4(5) : An apartment may be transferred by
the promoter to any person only after obtaining the
completion certificate from the prescribed sanctioning
authority concerned as per building bye-laws. The



completion certificate shall be obtained by promoter from
prescribed authority [within the period specified for
completion of the project in the development permit or the
building permit as the case may be] Provided that if the
construction work is not completed within the stipulated
period, with the permission of the prescribed authority,

Provided further that if the completion certificate is not
issued by the prescribed sanctioning authority within three
months of submission of the application by the promoter
complete with all certificates and other documents required,
the same shall be deemed to have been issued after the expiry
of three months.

Explanation.—For the purposes of this sub-section
“completion” means the completion of the construction
works of a building as a whole or the completion of an
independent block of such building, as the case may be.

Thus, we see that in view of Section 4(5) of the U.P. Apartment Act, 2010-
an apartment may be transferred by the promoter to any person only after obtaining
the ‘Completion Certificate’ from the prescribed authority as per building Bye-
Laws. Meaning thereby, in absence of completion certificate the promoter cannot
transfer an apartment to any person. Firstly, the promoter is required to first obtain
completion certificate and occupation certificate from the prescribed sanctioning
authority, only thereafter sale deed (conveyance deed) of the
Apartment/Unit/Building can be executed in favour of the allottees.

Section 14(2) of the U.P. Apartment Act, 2010 lays down:

“Section 14(1) : XXX XXXX XXXX

14(2) : It shall be the joint responsibility of the promoter and the
apartment owners to form an Association. The promoter shall get the
Association registered when such numbers of apartments have been
handed over to the owners which are necessary to form an association
or sixty percent of apartments, whichever is more, by way of sale,
transfer of possession provided the building has been completed along
with all infrastructure services and completion certificate obtained
from the concerned local authority”.



Occupancy Certificate: Section 2(zf) of the RERA Act, 2016 speaks about

“Occupancy Certificate”. The expression ‘Occupancy Certificate’ denotes a
certificate of occupation. It is issued by the competent authority permitting
occupation of any building, as provided under local laws, which has provision for
civic infrastructure such as water, sanitation and electricity.
Section 2(zf) defines ‘occupancy certificate’ as hereunder :-
“2(zf) “occupancy certificate” means the occupancy
certificate, or such other certificate by whatever name called,
issued by the competent authority permitting occupation of any
building, as provided under local laws, which has provision
for civic infrastructure such as water, sanitation and
electricity”.

On conjoint study of the above provisions, we find that without Occupation
Certificate/Completion Certificate lawful possession of the flat/unit cannot be
given.

In this regard, it is desirable to have a look upon the relevant provisions of
the RERA Act, 2016.

Chapter III of the Act comprising Sections 12, 13, 14, 15, 16, 17 and 18
deals with “Functions and Duties of Promoter”. Regarding duties which have
been imposed under Sections 12,14,18 and 19 upon Promoter, it has been clearly
stated in Section 71 of the Act that in contravention of the provisions of Sections
12,14,18 and 19(4) by the promoter, the allottee is entitled to get refund of his/her
entire deposited amount along with interest “at such rate as may be prescribed” and
“compensation in the manner provided under the Act”. It is also relevant to
mention here that it is “wish” of the Allottee either to withdraw from the project or

to remain with the project.



Now Sections 12,14,18 and 19(4) are reproduced here as follows:-

“Section 12. Obligations of promoter regarding veracity of the
advertisement or prospectus.-Where any person makes an
advance or a deposit on the basis of the information contained in
the notice, advertisement or prospectus, or on the basis of any
model apartment, plot or building, as the case may be and
sustains any loss or damage by reason of any incorrect, false
statement included therein, he shall be compensated by the

promoter in the manner as provided under this Act :

Provided that if the person affected by such incorrect, false
statement contained in the notice, advertisement or prospectus,
or the model apartment, plot or building, as the case may be,
intends to withdraw from the proposed project, he shall be
returned his entire investment along with interest at such rate as
may be prescribed and the compensation in the manner provided

under this Act.

“Section _14: Adherence to sanctioned plans and project
specifications by the promoter.—(1) The proposed project shall
be developed and completed by the promoter in accordance with
the sanctioned plans, layout plans and specifications as approved

by the competent authorities.

(2) Notwithstanding anything contained in any law, contract or
agreement, after the sanctioned plans, layout plans and
specifications and the nature of the fixtures, fittings, amenities
and common areas, of the apartment, plot or building, as the
case may be, as approved by the competent authority, are
disclosed or furnished to the person who agrees to take one or
more of the said apartment, plot or building, as the case may be,

the promoter shall not make—

(i) any additions and alterations in the sanctioned plans, layout
plans and specifications and the nature of fixtures, fittings and
amenities described therein in respect of the apartment, plot or
building as the case may be, which are agreed to be taken,

without the previous consent of that person.



(i)

Provided that the promoter may make such minor additions or
alterations as may be required by the allottee, or such minor
changes or alterations as may be necessary due to architectural
and structural reasons duly recommended and verified by an
authorized Architect or Engineer after proper declaration and
intimation to the allottee.

Explanation. — For the purpose of this clause, “minor
additions or alterations” excludes structural change including an
addition to the area or change in height, or the removal of part
of a building, or any change to the structure, such as the
construction or removal or cutting into of any wall or a part of a
wall, partition, column, beam, joist, floor including a mezzanine
floor or other support, or a change to or closing of any required
means of access ingress or egress or a change to the fixtures or
equipment, etc.

any other alterations or additions in the sanctioned plans, layout
plans and specifications of the buildings or the common area
within the project without the previous written consent of at least
two-thirds of the allottees, other than the promoter, who have
agreed to take apartments in such building.

Explanation.—For the purpose of this clause, the allottees,
irrespective of the number of apartments or plots, as the case
may be, booked by him booked in the name of his family, or in
the case of other persons such as companies or firms or any
association of individuals, etc., by whatever name called, booked
in its name or booked in the name of its associated entities or
related enterprises, shall be considered as one allotee only.

(3) In case any structural defect or any other defect in
workmanship quality or provision of services or any other
obligations of the promoter as per the agreement for sale
relating to such development is brought to the notice of the
promoter within a period of five years by the allottee from the
date of handing over possession, it shall be the duty of the
promoter to rectify such defects without further charge, within
thirty days, and in the event of promoter’s failure to rectify
such defects within such time, the aggrieved allottees shall be



entitled to receive appropriate compensation in the manner as
provided under this Act.”
A conjoint reading of Sections 12 & 14 reveals that the Appellant-M/s J.K.G.

Heights Apartment Owners Welfare Association, cannot escape to discharge the duties

imposed under Sections 12 and 14, which may be summarized in brief, as below:

“The obligation of the Promoter is confined to the structural defect or any
other defect in workmanship, quality or any provisions of services or any
other obligations as mentioned in Builder-Buyer Agreement. But this
obligation of Promoter is only upto five years from the date of handing over
possession of the Flat/Unit/Building. If Appellant/Promoter fails to
discharge his obligation, as stated above, the consequences will ensue as
have been mentioned in Sections 18 & 19 of the Act”.

To the same effect, it is very relevant to mention here sub-section (2) of
Section 4 of the U.P. Apartment Act, 2010.

The verbatim language of Section 4(2) is reproduced herein below:-

“4. General liabilities of promoter.—

(1) - e

(2) Every promoter shall,

(a) specify in writing the date by which, construction of the apartment is to
be completed subject to force majeure clause and intimation sent to such
purchaser;

(b) declare the penalty for delay in completion of the building and also
penalty in the event of non-payment of instalment by the purchaser,

(c) declare the conditions for cancellation or withdrawal of allotment and
the extent of compensation either way in the event of violations of any of the
conditions;

(d) give on demand by the intending purchaser, on payment of

photocopying charges, true copies of the documents referred to in this section.”



From the above provisions of Section 4(2)(a) and (b), it is obvious that the
promoter is duty bound to specify the date by which construction of
building/apartment shall be completed.[Section 4(2)(a)]

As per provisions of Section 4(2) (b) it is liability of the promoter to declare
the penalty for delay caused in completion of the project.

In the case at hand, the question is neither of compensation nor of penalty but
the question is whether Respondent No.1 is legally bound to procure Completion
Certificate.

In this regard, we perused the entire records. From the perusal of record, we
find that Annexure No.A/11 annexed to the appeal, (running page 72) is the letter
dated 10.02.2016 addressed to the R.W.A. (Complainant) by Executive Engineer
of U.P. Awas Evam Vikas Parishad, Ghaziabad, clearly reveals that Completion
Certificate has not been obtained by Respondent No.1.

On behalf of Respondent No.l, the Annexure R-11 (annexed to the counter
affidavit) which has been filed also gives strength to the conclusion that
Respondent No.1 has not applied for Completion Certificate. This Annexure R-11
is the letter dated 18.02.2016 written by respondent No.1 to Awas Ayukta, U.P.
Awas Evam Vikas Parishad, Ghaziabad wherein it 1s mentioned that till date he
could not obtain sanctioned map in respect of unauthorized construction from U.P.
Awas Evam Vikas Parishad. So he is unable to make an application for
Completion Certificate.

Annexure No.A/24 is the letter dated 26.05.2018 addressed to the Executive
Engineer, U.P. Avas Evam Vikas Parishad Ghaziabad, by Respondent No.1
containing reply to the question No.4 which relates to all Development Works and
Completion Certificate. From the said reply of Respondent No.1, it is obvious that
Respondent No.l has not obtained Completion Certificate of the project in

question till date.



The record reveals that Paper No. 160 dated 01.09.2018 (annexed to the
appeal) is the information given by Executive Engineer to one of the allottees
wherein it is narrated that —on behalf of Respondent No.1- M/s J.K.G. Construction
Pvt. Ltd., Kaushambhi Ghaziabad, U.P. no application has been moved for
Occupancy Certificate. It 1s also mentioned therein that for compounding
unauthorized constructions an application has been moved.

Annexure No. A/15 (annexed to the instant appeal) is the letter dated
11.09.2017 by U.P. Fire Service, Ghaziabad to the Respondent No.1-which depicts
that safety standard is not as per the prescribed standard to meet any eventualities in
future. Vide this letter, Fire Department has pointed out 20 shortcomings which are
required to be removed/completed.

Likewise the Directorate of Electrical Safety, Ghaziabad, Uttar Pradesh, after
noticing several lacking in safety measures has also declined to issue No Objection
Certificate to Respondent No.1 which is visible from Annexure No. A/16 to the
appeal.

Not only this, Executive Engineer, Respondent No.2-U.P. Awas Evam Vikas
Parishad, Ghaziabad in its reply dated 01.09.2018 (Page No. 160) with respect to
the information sought under R.T.I. Act by Appellant has clearly stated that the
Respondent No.1 has not applied for any Completion Certificate.

Thus, in the light of discussion made herein above as well as discussion made
under Issues No. (i) and (i1), we are of the view that Respondent No.1-M/s J.K.G.
Construction Pvt. Ltd., Kaushambhi Ghaziabad, U.P. is legally bound to procure
completion certificate from Respondentno.2- Uttar Pradesh Housing and
Development Board, Ghaziabad (U.P. Awas Evam Vikas Parishad, Ghaziabad)
within prescribed period.

Issue No. (iii) is disposed of accordingly.



Issue No.(iv) : Whether Respondent no.l1- M/s J.K.G. Construction Pvt. Ltd.,
Kaushambhi Ghaziabad, U.P. is under an obligation to submit ‘Declaration Form-
A’ as prescribed under U.P. Apartment Act, 2010 with the Respondent No.2 —U.P.
Awas Evam Vikas Parishad Ghaziabad as pleaded by appellant in Appeal No.537
of 2019 ?

As per provisions of Section 12 of the U.P. Apartment Promotion of
Construction, Ownership and Maintenance Act, 2010 the promoter is bound to
submit declaration in prescribed Form in respect of a building constructed.

For perusal, Section 12 is reproduced here:

Section 12: Contents of Declaration.-(1) The declaration shall be
submitted by a promoter in the office of the competent authority in
respect of a building constructed after the commencement of this Act in
such form, within such period and the such manner as may be
prescribed and shall contain full and true particulars of the following,
namely:

(a) description of the land on which the building and improvements are,
or are to be located, and whether the land is free hold or lease hold;

(b) description of the building stating the number of stories and
basements, the number of apartments and principal materials of which it
is or is to be constructed;

(c) The number of each apartment and a statement of its location,
"approximate area, number of rooms and the" immediate common area
to which it has access and any other data necessary for its proper
identification,

(d) Description of the common areas and facilities;

(e) Description of the common areas and facilities if any, stating to

which apartments, "their use is reserved;



(f) Value of the property and of each apartment, and the percentage of
undivided interest in the common areas and the facilities appertaining to
each apartment and its owner for all purposes, including voting;

(g) Particulars of encumbrances, if any, on the property of apartment
and its undivided interest at the date of the declaration;

(h) Such other particulars as may be prescribed.

I [Provided that such declaration shall not be required for the buildings
completed prior to commencement of the Uttar Pradesh Apartment
(Promotion of Construction, Ownership and Maintenance) (Amendment)
Act, 2016.

Provided further that the amended declaration shall not be required to
be filed every time whenever a plan is amended or revised after
obtaining the permission of the prescribed sanctioning authority but, the
final declaration shall be filed at the time of applying for completion
fully or partially of the project as the case may be.]

(2) The declaration referred to in sub-section (1) may be amended under
such circumstances and in such manner as may be prescribed. 13.
Registration of Deed of Apartment.-2[No promoter or apartment owner.

In view of the above stated provisions under Rule 3 of U.P. Apartment

Promotion of Construction, Ownership and Maintenance Rules, 2011 the

‘Form’ for declaration has been prescribed which is known as “Declaration

Form ‘A’ ”

According to Rule 3, where the building has been constructed or is

under construction prior to the commencement of these rules the declaration

shall be submitted within 90 days from the date of commencement.

As per record and discussion made under Issues No. (i) and (ii), it is

established that Respondent No.1 has not submitted “Declaration Form-‘A’ to



the Respondent No.2 the U.P. Awas Evam Vikas Parishad, Ghaziabad till
date. Therefore, Respondent No.l is directed to submit “Declaration Form-
‘A’ within a period of 4 months to the Respondent.

Issue No. (iv) is answered accordingly.

Issue No.(v): Whether Respondent No.l is bound to deposit the compounding
charges towards unauthorized construction as per provisions of law?

So far as compounding towards unauthorized construction is concerned, it is
obvious from the record that Respondent No.1- M/s J.K.G. Construction Pvt. Ltd.,
Kaushambhi, Ghaziabad U.P. has not deposited the amount till date towards
unauthorized development work in Group Housing Project despite direction given
by Respondent No.2 U.P. Awas Evam Vikas Parishad, Ghaziabad, U.P. as per bye-
laws of U.P. Avas Evam Vikas Parishad. It is against the law. In the facts and
circumstances of this case Respondent No.2 is required to adopt prescribed process
in this matter as per provisions of the Rules and Regulations of the U.P. Avas

Evam Vikas Parishad without unnecessary delay.

IFMS:- The expression “IFMS” signifies the ‘Interest free Maintenance Security.

Any contribution made by the owners of Apartments to meet any exigencies in future in
the housing project is known as IFMS Fund. It is not part of the Builder/Promoter’s
income. This amount should be deposited in separate account. Promoter cannot use this
amount in Completion of the project. In order to maintain transparency as to monetary
transaction periodical audit should be conducted and its report should be submitted to the
Association of allottees till the handing over common area maintenance to the
Association of the Society.

Issue No. (vi): Whether the impugned judgment and order dated 08.07.2019 is

liable to be set aside?



In view of the above discussion, the impugned judgment and order dated

08.07.2019 deserves to be set aside.

Cross Appeal No. 536 of 2020 is disposed of accordingly.
Issue No. (vi) is decided accordingly.

ORDER

Instant Appeal No. Appeal No. 767/2022(Misc. Case No. 537 of 2019) is hereby

allowed with the following directions:

i)

iii)

Respondent No.l1- M/s J.K.G. Construction Pvt. Ltd., Kaushambhi Ghaziabad,
U.P. is directed to get the “Group Housing Project J.K.G. Heights" registered as
per provisions of RERA Act, 2016. For this purpose, Respondent No.1 is directed
to move an application to the U.P. Regulatory Authority, Lucknow within a
period of 4 months from the date of uploading this order on the e-portal of
the U.P. Real Estate Appellate Tribunal, Lucknow;

Respondent No.2 is directed to procure the Completion Certificate after
completing the project in question, within a period of 4 months from the date of
uploading of this order on the e-portal of the U.P. Real Estate Appellate Tribunal,
Lucknow;

Respondent No.l is further directed to submit the Declaration Form-‘A’ as
prescribed under “Uttar Pradesh Apartment (Promotion of Construction,
Ownership and Maintenance) Act, 2010" to the Respondent No.2- the Uttar
Pradesh Housing and Development Board (U.P. Avas EvamVikas Pradhikaran),
Ghaziabad within a period of 4 months from the date of uploading this order on
the e-portal of the U.P. Real Estate Appellate Tribunal, Lucknow;

Respondent No.l- M/s J.K.G. Construction Pvt. Ltd., Kaushambhi Ghaziabad,
U.P. is also directed to deposit the compounding charges towards unauthorized
construction as per bye-laws of the U.P. Awas Evam Vikas Parishad, Ghaziabad
and the Respondent No.2- the U.P. Awas Evam Vikas Parishad, Ghaziabad is

directed to take step in this matter as per provisions of the Rules and Regulations



of the U.P. Awas Evam Vikas Parishad, Ghaziabad without causing unnecessary
delay;

V) The non-compliance of the order shall be executable by the U.P. Regulatory
Authority as per provisions of the RERA Act, 2016; and

vi)  No order as to costs.

Let a copy of this judgment be kept on record of Cross Appeal No. 536 of

2020.
(K.K. Jain) (T.B. Singh)
Dec. 22,2022 Technical Member Judicial Member
Vks U.P. Real Estate Appellate U.P. Real Estate Appellate
Tribunal, Indira Bhawan,  Tribunal, Indira Bhawan,
Lucknow Lucknow.

The judgment signed, dated and pronounced in the open Court, today.

(K.K. Jain) (T.B. Singh)
Dec. 22, 2022 Technical Member Judicial Member
Vks U.P. Real Estate Appellate U.P. Real Estate Appellate
Tribunal, Indira Bhawan,  Tribunal, Indira Bhawan,
Lucknow Lucknow.
(K.K. Jain) (T.B. Singh)

Dated: 22.12.2022
VIJAYKUMAR



