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l.

Heard learned counsel for the parties and perused the record.

The appellant allottee by the instant appeal is raising challenge to the order
dated 03.09.2024 passed by U.P. Real Estate Regulatory Authority, Lucknow,
(for short, ‘Regulatory ~ Authority’), in Complaint ~ No.
LKO/162/01/115957/2024 (Savitri Jaiswal Vs. U.P. Awas Evam Vikas
Parishad), whereby, complaint, instituted by the appellant seeking possession
of the unit and delay interest on the deposit, came to be rejected on the ground

that the appellant was a defaulter.

The short question that arises for consideration is as to whether the impugned
order is just and lawful, and/or, whether the appellant is entitled to possession
of the unit and delay interest in terms of Section 18 (1) of Real Estate

(Regulation and Development) Act 2016, (for short, ‘Act 2016°).

The facts, inter se, parties are not in dispute.

The appellant had booked a unit (flat) in the respondent’s residential project,
in the name and style, “Swavittaposhit Bahumanjaliya Awasiy Pariyojna-
2013” under Avadh Vihar Yojna, in Mandakini Enclave, Sultanpur Road
(Shaheed Path), Lucknow, by depositing Rs. 1,80,000/- on 15.03.2013.

The respondent on 13.09.2013 was allotted Flat No. 2A/TB-103, Type —
2BHK, admeasuring, 126.46 sq. meter and constructed area 109.30 sq. meter.
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As per the demand letter dated 27.09.2013, the estimated cost of the unit was
at Rs.37,50,000/- The appellant opted construction linked payment plan and
against the sale consideration, until 08.09.2017, deposited Rs. 37,91,000/- as
per the terms and conditions of the allotment letter. The unit was to be handed
over within 30 months i.e. on or before 27.03.2016. Admittedly, the project

was delayed.

In the meantime, respondent promoter computed the actual cost of the unit at
Rs. 44,36,060/-. It appears that the appellant on 19.09.2020 opted for One
Time Settlement (OTS) and deposited the fee at Rs. 50,000/-. As per OTS,
additional amount determined was at Rs. 8,23,727/-, which was required to be
deposited by the appellant in four installments. The appellant, on 14.10.2020,
deposited Rs. 2,74,576/-. In other words, the balance amount at Rs. 5,49,151/-
, which was payable in installments due in December 2020, February 2021
and April 2021, respectively was not paid by the appellant.

In other words, appellant defaulted the payment schedule. The respondent on
receiving the Completion Certificate (CC) of the project on 25.04.2019 issued
offer of possession of the unit to the appellant on 16.09.2023, along with, the
demand notice. As per the demand notice, appellant was required to deposit
Rs. 8,54,645/- towards outstanding cost of  the unit,
Rs. 4,61,372/- towards miscellaneous payments as per terms and conditions
of allotment, Rs. 1,62,000/- towards late payment charges computed at Rs.
75/- per day with effect from 01.12.2017 to 31.10.2023, Rs. 83,047/- towards
GST, Rs. 3,59,072/- towards service tax until July 2017, Rs. 1,28,657/-
towards corpus fund and Rs 3,48,000/- towards stamp duty for registration.

It appears that appellant aggrieved by the demand notice dated 16.09.2023,
challenged it in writ jurisdiction by instituting Writ ‘C’ no. 9470 of 2023
before the Hon’ble High Court. The writ petition came to be disposed of vide
order dated 30.10.2023, directing the appellant to take remedy before the
Regulatory Authority by filing an appropriate petition/complaint.

Thereafter, appellant approached the Regulatory Authority by instituting the
complaint, which came to be dismissed by the impugned order dated

03.09.2024. Hence, the present appeal.
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Learned counsel for the appellant fairly admits the amount outstanding
towards cost of the flat, miscellaneous charges, GST, Service Tax and corpus
fund. The appellant is willing to satisfy the said amount. The other charges
demanded by the respondent is being disputed.

The learned counsel for the appellant further submits that appellant is entitled
to interest for the delayed period which was not incorporated/adjusted in the
demand notice. It is, therefore, urged that the demand notice is defective and
illegal. In other words, the learned counsel for the appellant submits that
appellant is entitled to delay interest at the prescribed rate in terms of Section

18(1) with effect from 28.03.2016 till the date of possession of the unit.

On specific query, learned counsel appearing for the respondent submits that
delay interest in terms of Section 18 (1) of the Act 2016 was neither computed,
nor paid by the respondent at the time of offer of possession/demand notice
dated 16.09.2023. He, however, submits that respondent is also entitled to
charge interest at the prescribed rate from the appellant for the period of
default of the appellant on the outstanding dues towards cost of unit i.e.

5,49,151/- from the due date.

In other words, respondent promoter defaulted in not computing the delay
interest at the time of offer of possession, therefore, withholding possession
of the unit, by insisting the allottee to deposit the amount due and admissible
to the respondent as per the demand notice, without computing and adjusting
the interest for the delay period, is in teeth of the provisions of Act 2016, the
respondent promoter being a defaulter is not having complied the mandatory
duty cast upon the promoter under proviso to Section 18 (1), would not be
entitled to charge interest on the defaulted amount due from the appellant
allottee beyond the date of demand notice i.e. 16.09.2023. The respondent
would be entitled to delay interest on her deposit till the date of possession of
the unit, for the reason that the possession was withheld by the appellant by
raising demand not being in terms of Section 18 (1) of Act 2016, which is
mandatory and the promoter cannot claim waiver. The question is accordingly

answered.

Having regard to the facts and circumstances of the case, the appeal succeeds,

accordingly, is allowed by passing the following orders:



(1)  The impugned order dated 03.09.2024 passed by the Regulatory Authority
in Complaint No. LKO/162/01/115957/2024 (Savitri Jaiswal Vs. U.P.

Awas Evam Vikas Parishad), is set aside and quashed.

(1)  The appellant allottee shall be paid interest at MCLR+1% on deposit for
the delay with effect from 28.03.2016 till the date of handing over the

possession of the unit,

(i11) The respondent shall compute and adjust the delay interest at MCLR+1%
payable on the outstanding cost of the flat i.e. 5,49,151/- w.e.f. the due date
in December 2020 till the date of demand i.e. 16.09.2023.

(iv) The demand notice dated 16.09.2023 to the extent at Rs. 1,62,000/-

towards late payment is set aside.

(v)  The respondent shall issue within 30 days a fresh computation along with

the statement of account as directed hereinabove.

(vi) The appellant shall deposit the outstanding amount and amount towards

stamp duty.

(vil) The conveyance deed of the unit shall be executed by the respondent
within 45 days thereafter, and handover the physical possession of the unit

in habitable condition to the appellant within two months thereafter.

(viii) No order as to costs.

(Rameshwar Singh) (Suneet Kumar)

Dated: 12.11.2025
Nikita/Ranjeet-



