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Heard Sri Abhishek Khare, learned counsel for appellant. 

Learned counsel for appellant at the outset submitted that in order to challenge the 
order of Regulatory Authority to the extent of grant of interest at the rate of 
MCLR+1%  he presses ground nos. E,G,H,K,L,M. 

Learned counsel for appellant submitted that applications were invited for 
allotment of flats in various category at Sargam Apartment, Jankipuram, Kursi 
Road, Lucknow in the year 2011 and clause 4.3 of the registration booklet provides 
for proposed possession of flats within 24  months. In pursuance to the application 
of the appellant allotment letter was issued on 20.08.2011 at the estimated rate of 
construction of  Rs.24,40,000/- and the same was to be paid by respondent in 7 
instalments and against the amount of Rs.24,40,000/- the appellant only deposited 
Rs.7,56,194/- till 05.03.2012. The appellant issued offer of possession on 
19.09.2018 and thereafter completion certificate was issued to the appellant by the 
competent authority on 25.04.2019. A reminder was issued for deposit of amount 
in pursuance of letter dated 20.06.2019.  

The respondent filed complaint on 17.06.2019 for seeking refund and the 
Regulatory Authority by means of impugned order dated 26.11.2019 directed for 
refund of amount of Rs.7,56,194/- along with interest at the rate of MCLR+1% 
from the date of deposit of first instalment till refund of the amount. The appellant 
feeling aggrieved against the grant of interest for the delay filed the instant appeal 
and submitted that it was open for the respondent to seek refund if there was any 
delay and, therefore, grant of interest by the Regulatory Authority while directing 
for refund of the deposited amount, is not proper. 

Learned counsel for respondent while opposing the appeal submitted that 
respondent was constrained to file complaint after passing of 9 years. The appellant 
did not offer the possession and at the time of purchase respondent needed a place 
to stay in Lucknow for treatment of her husband, who passed away, which brought 
imminent mental and physical torture to the senior citizens and hence sought 
refund of the deposited amount with interest at the rate of 18% per annum. 



Further submission of learned counsel for respondent is that if the appellant had 
been aggrieved only with the interest part then they ought to have refunded the 
amount deposited by the respondent and even no action was taken in pursuance to 
the impugned order dated 26.11.2019 for refund of the amount and when no action 
was taken the Regulatory Authority has issued recovery certificate and when same 
was not executed by the concerned authority the respondent was constrained to 
approach the Hon’ble High Court by means of Writ Petition No.21529 of 2021 
(M/B). The hearing of the writ petition was differed taking into consideration the 
stand of the appellant to the effect of filing appeal before this Tribunal and the said 
writ petition is still pending before the Hon’ble High Court. It is also submitted that 
the provisions of Section 18(1) provides unconditional and unqualified right to an 
allottee for seeking refund of deposited amount if the promoter fails to offer 
possession as per provisions of the agreement and in the instant case proposed 
possession was to be given in 24 months which comes to 20.08.2013 but no allottee 
can be allowed to wait till indefinite period. The proposed period can be extended 
for few months may be 2 -3 months. 

Learned counsel for respondent has placed reliance on the judgment of M/s 
Imperia Structures Ltd. Vs. Anil Patni and another, AIR 2021 (SC) 70. It is also 
submitted that all the grounds taken by the appellant is against the provisions of the 
Act, 2016. 

Learned counsel for appellant submitted that delay was condoned by this Tribunal 
vide order dated 07.03.2022 at the cost of Rs.5,000/- out of which Rs.2,500/- was 
to be deposited in Tribunal’s office and rest Rs.2,500/- was to be paid to the 
respondent and to the best of his knowledge the said order has not been complied 
as yet. 

Learned counsel for appellant submitted that compliance of order dated 07.03.2022 
will be made within 10 days. 

Learned counsel for appellant did not point out violation of any provisions of the 
Act in passing the impugned order and also did not place reliance of any judgment 
in his favour. 

Judgment reserved. 

(Sanjai Khare)                           (D.K. Arora) 
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