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DEVENDRA KUMAR BAJPAI e Appellant
Versus

PANCHSHEEL BUILDTECH PVT. LTD.PANCHSHEEL BUILDTECH

PVT.LTD. e Respondent

Counsel for Appellant Counsel for Respondent

KARUNANIDHI YADAV

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon’ble Mr. Rajiv Misra, Administrative Member

Heard Shri Karunanidhi Yadav, learned counsel for the applicant/appellant.

The submission of learned counsel for the applicant is that the applicant feeling aggrieved
against the delayed completion of the project, approached the Regulatory Authority by
filing Complaint No. 9201819395 (Devendra Kumar Bajpai Vs. Panchsheel Buildtech
Pvt. Ltd.). The said complaint was allowed vide judgment and order dated 25.07.2019
with a direction to the respondent to provide possession of the booked apartment/unit
along with O.C./C.C. by December, 2019 and if the respondent fails to provide
possession by 31.12.2019, then the entire deposited amount of the complainant will be
refunded in two installments along with interest @ MCLR+1% from the date of deposit
till the date of payment. The first installment was to be paid within 45 days and the

second installment by December, 2020 or till re-sale of the unit, whichever is earlier.

Further submission of learned counsel for the appellant is that the respondent failed to
provide possession of the unit within time frame fixed by the Regulatory Authority,
therefore, direction no. 5 comes into play. On account of non-compliance, an execution
application was moved, wherein first installment was paid and during the execution
proceedings on 05.07.2021, the Regulatory Authority was informed by the respondent
about payment to the appellant through cheque of Rs. 9,86,797/- and Rs. 3,22,835/- and
after examining the said statement, the Regulatory Authority vide order dated 05.07.2021



dropped the execution proceedings, whereas the complainant specifically stated regarding
remaining payment. Therefore, the appellant was constrained to approach this Tribunal

challenging the order dated 05.07.2021.

We have examined the submissions of learned counsel for the appellant and perused the
order dated 05.07.2021 of the Regulatory Authority passed in execution proceedings and
found that the execution proceedings were disposed of in pursuance to the statement of
the respondent, despite mentioning the objection of the appellant regarding non-
compliance of the complete order of RERA dated 25.07.2019 passed in Complaint No.
9201819395 (Devendra Kumar Bajpai Vs. Panchsheel Buildtech Pvt. Ltd.). As per the
submission of learned counsel for the appellant, the second installment in pursuance of
the direction of Regulatory Authority dated 25.07.2019, has not been paid by the
respondent and having being left no remedy, the appellant was constrained to approach

this Tribunal for setting aside of the order dated 05.07.2021.

Section 63 of the Act, 2016 provides for taking action by the RERA on account of non-
compliance of its orders. For ready reference, the provision of Section 63 of the Act,

2016 are reproduced as follows:

“63. Penalty for failure to comply with orders of Authority by promoter.- If any
promoter, who fails to comply with, or contravenes any of the orders or directions
of the Authority, he shall be liable to a penalty for every day during which such
default continues, which may cumulatively extend up to five per cent of the

estimated cost of the real estate project as determined by the Authority.”

The Regulatory Authority by means of judgment and order dated
25.07.2019, on the complaint of the appellant, directed the respondent to refund the entire
deposited amount in two installments in case of its failure to provide possession of
booked unit/apartment by 31.12.2019 along with interest (@ MCLR+1% from the date of
deposit till the date of payment. The first installment was to be paid within 45 days after



31.12.2019 and the second installment by December, 2020 or till re-sale of the unit,

whichever is earlier.

Admittedly, the respondent paid the first installment during the execution
proceedings and rather without examining the issue regarding payment of second
installment, the Regulatory Authority dropped the execution proceedings vide order dated
05.07.2021. Since the order of the RERA dated 25.07.2019 has not been complied by the
respondent in its word and spirit, therefore, we are of the considered view that the
appellant is competent to file fresh execution proceedings before the RERA, bringing the
facts on record regarding non-compliance of complete order of RERA dated 25.07.2019
as there is no bar in moving a fresh application in case of incomplete compliance of the
order of RERA. If we entertain this appeal against dropping of the execution proceedings,
the same may result in directing the RERA to examine the compliance of its order dated
25.07.2019. The concerned Bench of RERA is required to examine as to whether the
compliance of the order dated 25.07.2019 passed in Complaint No. 9201819395
(Devendra Kumar Bajpai Vs. Panchsheel Buildtech Pvt. Ltd.) has been complied in its
word and spirit or not? If there is any deficiency, the RERA will ensure compliance of the

order dated 25.07.2019 in its word and spirit.

The learned counsel for the appellant at this stage submitted that he may be permitted to
not press the present appeal with a liberty to approach the RERA for filing a fresh
application for execution of order dated 25.07.2019.

Appreciating the request of learned counsel for the appellant, we permit him to not press
the present appeal. Accordingly, the present appeal is dismissed as not pressed with a
liberty to appellant to initiate fresh execution proceedings, if so advised. If any fresh
proceedings are initiated by the appellant, we hope and trust that the same will be

examined and decided by the RERA expeditiously in accordance with law.

(Rajiv Misra) (D.K. Arora)
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