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Heard Sri Padmanabh Tewari, learned counsel for appellant and Sri

Gautam Johari, learned counsel for respondent on application for recall

of order dated 31.01.2023 filed by the respondent on 16.02.2023.

Respondent is aggrieved by the order passed by the Tribunal dated
31.01.2023, whereby opportunity of filing objections by the respondent

was closed.

Submission of learned counsel for respondent is that the respondent has
not received copy of memo of appeal and the counsel of the appellant
through telephonic call informed the respondent about the present
appeal which was listed on 21.12.2022. The respondent consulted the
empaneled advocate to present the same and sent the vakalatnama to

the empaneled advocate on 20.12.2022.

Counsel for respondent uploaded the vakalatnama on e-portal of
Tribunal on 20.12.2022 and the counsel for respondent for the first time
appeared before the Tribunal on 21.12.2022 and requested for 10 days’

time for filing objections against memo of appeal.

Counsel for respondent submits that he prepared the draft objections on
the basis of memo of appeal in the 1% week of January but during
discussion and finalization of the draft of the objections, the respondent
communicated some new facts and documents which were of utmost

importance and necessary to be incorporated and produced on record.
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2.1

To incorporate the above facts the counsel for respondent was of the
opinion that he will seek further time on the next date fixed i.e.
31.01.2023 but due to High Fever and severe Cough and Cold the
respondent counsel sought adjournment of the proceedings fixed for
31.01.2023 and in this regard he uploaded adjournment on the e-portal
of the Tribunal on 30.01.2023.

Learned counsel for respondent submits that in view of the above
circumstances the objections of the respondent may be taken as the said
act was neither deliberate nor intentional and the order dated
31.01.2023 passed by this Hon’ble Tribunal may be recalled in the

interest of justice.

Learned counsel for appellant on 04.09.2023 has filed reply to the
application for recall of order dated 31.01.2023 filed by the respondent.

Learned counsel for appellant denied the averments made in the
application for recall filed by the respondent and submits that he has
filed an affidavit of service before the Tribunal on 19.12.2023 along
with proof of service/delivery of memo of appeal as well as through e-
mail to the respondent. The said affidavit of service clearly reveals that
the respondent has received the memo of appeal through e-mail on
01.12.2022 and through post on 05.12.2022. He has further submitted
that counsel for appellant has never contacted counsel for respondent
regarding present appeal. Respondent was well aware about the instant
appeal much advance in time. Hon’ble Tribunal has granted sufficient
time to the respondent through order dated 21.12.2022 for filing
objection but the respondent has deliberately and willfully failed to file
the objection, therefore, the Hon’ble Tribunal had closed the
opportunity of respondent for filing objections in the present appeal.
The application for recall of order dated 31.01.2023 is, thus, liable to be

rejected

Learned counsel for respondent in compliance of order dated
18.05.2023 has uploaded better affidavit on 11.07.2023 in support of
application for recall of order dated 31.01.2023 elaborately reiterating

the submissions made by him in application for recall of order.
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We have examined the submissions of learned counsel for parties and
gone through the record. Perusal of record reveals that on 21.12.2022,
respondent was granted 10 days’ time for filing objections to the
grounds of appeal. On the next date of listing i.e. 31.01.2023,

respondent counsel filed an adjournment application.

Learned counsel for respondent has submitted that because some new
facts and documents were communicated by the respondent to him
which have to be added in the objections, therefore, objections could
not be filed before 31.01.2023. The adjournment application was filed
by the respondent counsel for 31.01.2023 but in the same it has been
left from being mentioned that due to the above reasons he wants
further time for filing objections, therefore, opportunity for filing
objection by the respondent was closed vide order dated 31.01.2023.

Present recall application has been filed with objections on 16.02.2023
within time. As the application for recall has been filed within time with
objections, we are of the considered view that cause shown by the
respondent for not filing objections within time and due to mistake,
which could not be mentioned by the respondent for further time in his
adjournment application dated 30.01.2023, the recall application of the

respondent is liable to be allowed.

Accordingly, the application dated 16.02.2023 for recall of order dated
31.01.2024, filed by the respondent is allowed. The order dated
31.01.2023, passed by the Tribunal is recalled.

Objections filed by the respondent be taken on record. The appellant is
directed to file reply to the objections filed by the respondent by the

next date of listing.

List the appeal for hearing on 29.11.2024.

Dated: 23.10.2024
[rfan (Rameshwar Singh)  (Sanjai Khare)



