THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1

APPEAL-426/2022

GHAZIABAD DEVELOPMENT AUTHORITY e Appellant
Versus

VINOD KUMAR JAISWALVINOD KUMAR JAISWAL ... Respondent

Counsel for Appellant Counsel for Respondent

ARVIND KUMAR RESPONDENT IN-PERSON

Hon’ble Mr. Justice Suneet Kumar, Chairman
Hon’ble Mr. Devindar Singh Chaudhry, Technical Member

1. Heard Sri Arvind Kumar, learned counsel and Sri Vinod Kumar Jaiswal,

the appellant in person.

2. The appellant promoter through the present appeal is raising challenge to
the judgement/order dated 04.01.2021, passed by the Regulatory Authority
at Gautam Budha Nagar, in complaint No. NCR145/07/56852/2020
(Vinod Kumar Jaiswal Vs. Ghaziabad Development Authority),
whereby, the appellant was directed, inter-alia, to pay the interest for the
delayed project with effect from 24.01.2019 to 22.06.2020 (date of O.C.)
after deducting three month Covid-19 pandemic force majeure period

from 25.03.2020 to 22.06.2020.

3. The appellant promoter is aggrieved by the impugned order to the extent it

directs to pay delay interest.

4. The respondent in person has placed reliance on the judgement/order
passed by this Tribunal in Appeal No. 314/2020 (Ghaziabad
Development Authority Vs. Jagan Singh), decided on 23.03.2022,

related to the same project and submits that the appeal lacks merit.



10.

The respondent further submits that the appellant has played fraud and
misrepresented by not submitting the entire brochure of the project namely,
‘Indraprasth Avaseeya Yojna’ in Pocket ‘D’ of the Ghaziabad
Development Authority. It is submitted that willfully and deliberately the
appellant to cause harm to the respondent, first page of the brochure which
categorically states that the project would be completed within 30 months,
has been suppressed. The entire brochure has been brought on record by
the respondent alongwith the objections/written statement, filed to the

memo of appeal.

The brochure, in particular the cover page, is not being disputed by the

learned counsel for the appellant.

The sole question that arises for consideration is whether the respondent
would be entitled to interest with effect from 10.10.2017 (i.e. promised
date of possession) till date of receipt of completion certificate/occupancy

certificate (CC/OC) i.e. 22.06.2020.
The facts inter-se parties are not in dispute.

The respondent allottee applied and was allotted Flat No. H/907 in the
project ‘Construction of 856 Multistoried Apartment Ghaziabad. It is not
being disputed that the respondent deposited entire sale considerations in
terms of the brochure. The project was to be completed within 30 months
i.e. on or before 10.10.2017 but got delayed. The OC/CC came to be
received on 22.06.2020. It is not in dispute that the appellant, thereafter,
handed over the physical possession and executed the lease/sale deed of

the unit on 24.12.2020.

In the backdrop of the admitted facts, respondent would be entitled to
interest for the delay with effect from 10.10.2017 till the date of receipt of
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OC/CC1i.e. 22.06.2020. In the facts and circumstances of the case in hand,
learned Regulatory Authority committed an error in adjudging three years
completion period relying upon the decision rendered by the Hon’ble
Supreme Court in ‘M/s Fortune Infrastructure and Anr Vs. Trevor
Dlima & Ors’ reported in AIR 2018 SUPREME COURT 2975, as well
as, in 2018 (5) SCC 442, noting in the impugned order that since no period
for completion was mentioned in the brochure, therefore, three years would
be taken to be the tentative date for completion of the project. It is apparent
that the appellant promoter misrepresented and played fraud upon the
Regulatory Authority, as well as, before this Tribunal in supressing the
material fact i.e. the first page of the brochure, that categorically provides
that ‘Nirdharit avadhi tak pooran kiye jaane ka sankalp (dhai varsh) i.e.
(date of completion 2.5 years).

On being confronted, learned counsel for the appellant does not dispute
that the first page of the brochure was filed neither before Regulatory
Authority, nor before this Tribunal along with the memo of appeal. The
entire copy of the brochure has been brought on record by the respondent

alongwith their objections/written statement to the appeal.

Fraud/misrepresentation and justice do not dwell together. The fraud and
misrepresentation committed by the appellant promoter goes to the root of
the matter in depriving the allottee his right to interest. The Legislature has
cast a positive mandatory obligation on the promoter to pay interest for the
delay to the allottee. The obligation of the promoter is unconditional and
non-negotiable. The expression ‘the promoter shall pay’, employed in
proviso to Section 18 (1) of Real Estate (Regulation & Development) Act,
2016 (Act, 2016) makes it mandatory calling upon the promoter to compute
and pay the interest for the delayed project to the allottee, failing which,

the promoter exposes itself for penal consequences under Chapter VIII of



Act, 2016. In the given facts, allottee would be entitled to interest with
effect from 10.10.2017 till the date of receipt of OC/CC.

13.  The question is accordingly answered.

14.  Having due regards to the facts and circumstances, the appeal fails and is

disposed of by passing following orders:-

(1)

(i)

(iii)

(iv)

The respondent allottee is entitled to interest (@ MCLR+1% on the
deposited amount with effect from 10.10.2017 till 22.06.2020.

The impugned order dated 04.01.2021 is modified to the extent

herein above.

The amount deposited by the appellant promoter in compliance of
Section 43 (5) of Act 2016 be transferred to UPRERA for
disbursement in the execution proceedings. It will be the liability of
beneficiary to pay income tax, if any, on the interest accrued, if any,
on the amount deposited by the promoter in compliance of Section

43 (5) of Act 2016.

Cost of litigation assessed at Rs. 20,000/- to be paid by the appellant
promoter to the respondent within 45 days from the date, the order

is uploaded on the web portal of the Tribunal.

Dated: 08.04.2025

M. Singh/-

(Devindar Singh Chaudhry) (Suneet Kumar)



