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Versus
M/s Paramount Probuild Pvt. Ltd. ... Respondent.

2.1

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Kamal Kant Jain, Technical Member.

The present appeal has been preferred by Sri Ajay Kumar Jain (hereinafter
referred to as the ‘appellant’) under Section 44(1) of the Real Estate
(Regulation and Development) Act 2016 (hereinafter referred to as ‘the Act
2016’) against the order dated 01.03.2022 passed by the Real Estate
Regulatory Authority, Regional Office, Gautam Budh Nagar (hereinafter
referred to as the ‘Regulatory Authority’) in Complaint No.
NCR144/08/0915/2019 whereby it was observed that since the order dated
18.12.2019 passed by the Regulatory Authority has been fully complied with
by the respondent, therefore, there is no justification to pass order against the
respondent under Section 63 of the Act 2016 and the file was directed to be

consigned to records.

The facts of the case, in brief, as culled out from the memo of appeal, are
that the respondent allotted Unit No. Hardy-502, 5" Floor, Block-Hardy,
Paramount Emotions, situated at Plot No. Gh-05A, Sector-01, Greater
Noida, having super area of 1595 sq. ft. in favour of the appellant and his
wife namely Smt. Swati Jain, vide allotment letter dated 12.05.2011. The
total cost of the allotted flat was Rs.29,77,625/- at the time of allotment.

The respondent also issued a second allotment letter of the same unit dated

17.11.2012 having increased super area from 1595 sq. ft. to 1710 sq. ft. The
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due date of offer of possession was 30.06.2016 with a grace period of 6
months i.e. 30.12.2016.

After receiving the total cost of the allotted flat the respondent executed

registered sale deed in favour of the appellant on 11.02.2019.

The appellant requested several times to the respondent to deliver the

possession of the allotted unit to the appellant, but the respondent did not

pay any heed. Being aggrieved with the delayed possession, the appellant
preferred Complaint No. NCR144/08/0915/2019 before the Regulatory

Authority, which was decided along with three other complaints on

18.12.2019 with the following directions:--

(1

)

3)

4

)

(6)

(7)

The respondent was directed to ensure delivery of possession of the
flat to the complainant within 30 days after completing all the

facilities as per allotment letter/brochure.

The respondent was directed to ensure payment of interest at the rate
of MCLR+1% from 31.12.2016 till receipt of OC/CC or offer of

possession, whichever is later.

The maintenance charges taken by the respondent from the appellant

will be applicable from the date of actual possession.

The amount taken towards club charges will be applicable from the

date of complete functioning of the club.

The respondent was directed to ensure all facilities in the flat of the
complainant like IGL connection, ONT Box, Modular Kitchen etc. as

per allotment letter/brochure within 30 days.

The respondent was directed to provide percentage details on the basis
of pro-rata with evidence of the amount taken from the complainant
towards farmers’ compensation, if paid by the respondent to the
authority. In case of non-payment of this amount to the authority, to

refund the same to the complainant.

The respondent was directed to ensure clarification of the calculation
of the super area of different heads at the time of agreement and the
area of same heads in converted project and the basis of calculation of

the area in both situations, to the complainant.
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(8) As per Section 2 (za)(i) if any rate of interest is charged by the
promoter for default of the allottee after coming into force of the Act
2016 then the same rate of interest shall be paid by the promoter to the
complainant for default of the promoter. The rate of interest should

be MCLR+1%.

The respondent sent emails on 23.06.2020 and 09.07.2020 to the appellant
for intimation of delivery of possession, but the respondent has given actual
possession of the flat to the appellant on 30.08.2020. The possession of the
allotted unit was likely to be given by the respondent up to 30.12.2016
including grace period of 6 months. The respondent has calculated interest

till the date of offer of possession, while interest should have been calculated

for delayed possession from 01.01.2017 to 30.08.2020.

The appellant has requested several times to the respondent for payment of
interest amounting to Rs.10,68,036.48/-, but the respondent paid only
Rs.2,11,386/- and did not pay the remaining amount of Rs.8,56,650.48/-.
Being aggrieved the appellant preferred an application under Section 63 of
the Act 2016 before the Regulatory Authority, which was disposed of in the

manner stated in para 1 above.

The appellant has challenged the impugned order dated 01.03.2022 passed
by the Regulatory Authority, on the following grounds:--

(A) Because after receiving the total cost of the allotted flat the respondent
had executed registered sale deed in favour of the appellant on

11.02.2019.

(B) Because the appellant requested several times to the respondent to
deliver the possession of allotted unit to the appellant, but the
respondent did not pay any heed. Thereafter being aggrieved by the
delayed possession, the appellant preferred a complaint case before
the Regulatory Authority bearing Complaint No.
NCR144/08/0915/2019 in the year 2019 in which the Regulatory
Authority passed the order dated 18.12.2019 and directed the
respondent to deliver the physical possession of the allotted unit to the
appellant within 30 days and also directed to pay the interest amount

to the appellant for the period from 31.12.2016 till the date of



(©)

(D)

(E)

(F)

payment of interest after obtaining OC/CC or possession, whichever is

later.

Because in the terms and conditions of the allotment it is clearly
mentioned that the possession of the allotted unit is likely to be given
by the respondent upto 31.12.2016 including the grace period of 6
months. It is evident from the RERA hearing dated 11.09.2019 where
the learned counsel for the respondent pleaded to the RERA that the
flat will be ready in the next 60 days and possession will be given
thereafter. So it is evident that at the time of offer of possession i.e.
14.03.2018 the flat was not ready for possession and the flat was
completed in the year 2020 only. The respondent has calculated
interest till the date of offer of possession which is fraudulent as the
flat was not ready at that time and actual possession was given on
30.08.2020, therefore, interest should be calculated for delayed
possession from 01.01.2017 to 30.08.2020.

Because the appellant approached his Chartered Accountant and
requested to calculate entire interest amount in terms of the order of
RERA dated 18.12.2019 and the Chartered Accountant issued
certificate in which entire interest amount was Rs.10,68,036.48/-, but
the respondent has paid only Rs.2,11,386/- to the appellant on
05.01.2022 and the remaining amount of Rs.8,56,650.48/- is due upon

the respondent.

Because the appellant has requested several times to the respondent to
pay his remaining amount of interest but the respondent did not pay

any heed.

Because the Regulatory Authority vide its impugned order dated
01.03.2022 rejected the complaint case of the appellant having
committed illegality and irregularity ignoring the correct facts of the
case, having recorded a finding that the respondent has paid interest
amount of Rs.2,11,386/- (wrongly mentioned in the order as
Rs.2,37,240/-) whereas the actual total interest amount is
Rs.10,68,036.48/- and the amount of Rs.8,56,650.48/- still remains to
be paid to the appellant.

The appellant has prayed for the following reliefs:--
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(@) To direct the respondent to pay the remaining amount of
Rs.8,56,650.48/- to the appellant with interest till the date of actual

payment.

(b) Compensate the appellant for physical harassment, mental agony and

financial loss as per provisions of RERA.

(c) set aside the impugned order dated 01.03.2022 passed by the
Regulatory Authority in Complaint No. NCR144/08/0915 U/s 63 of
the Act.

(d)  Award the cost of litigation in favour of the appellant and against the

respondent.

The respondent filed its objection to the grounds of appeal and submitted
that the instant appeal has been filed against the order dated 11.03.2022
passed in Section 63 proceedings (for compliance of order dated
18.12.2019). The final order in the original complaint no.
NCR144/08/0915/2019 was passed by the Regulatory Authority on
18.12.2019. The complainant never challenged the original order dated
18.12.2019 passed by the Regulatory Authority and thus the said order
attained finality.

In fact, the appellant had sought execution of the order dated 18.12.2019.
However, a perusal of the grounds of appeal shows that the instant appeal is
an appeal in disguise against the original order dated 18.12.2019. The
appellant has failed to show any illegality, perversity or error in the

impugned order dated 01.03.2022.

The Regulatory Authority was correct in not proceeding against the
respondent under Section 63 of the Act because the respondent has complied

the order dated 18.12.2019 passed by the Regulatory Authority.

The appellant filed a complaint against the respondent before the Regulatory
Authority with respect to his booking of a unit in a Project developed by the
respondent. After hearing both the parties and considering all the facts and
circumstances on record, the Regulatory Authority passed an order on
18.12.2019. The gist of the order is that (1) The respondent is directed to
complete the work as per the allotment letter and handover the possession of

the unit within 30 days, (2) The respondent is directed to give delay interest
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at the rate of McLR+1% from 31.12.2016 upto OC/CC or offer of
Possession whichever is later, (3) The respondent to charge maintenance
from the date of physical Possession, (4) The amount charged towards club
charges will be made applicable from the date when club becomes fully
functional, (5) Complete all the work in the complainant's unit like IGL
connection, ONT Box, modular kitchen, etc as per the terms of the allotment
within 30 days, (6) The respondent to give justification of payments made to
the authority under the head of farmer's compensation. If the payment was
not made to the authority, the same shall be refunded to the complainant, (7)
The respondent to give calculation of the change in the super area of the
unit, (8) The interest payable by the promoter and by the complainant shall
be MCLR+1%. It is pertinent to mention here that no appeal was filed

against this order and thus the order attained finality.

In the instant appeal, a perusal of the 'prayer' shows that the appellant's
limited grievance is that the clause no. 2 of the RERA's order has not been
fully complied. The appeal is limited to the point that the delay interest
payable by the respondent is much more than what has been actually paid by
the respondent. The final order passed by the Regulatory Authority clearly
stipulates that the delay penalty is payable by the respondent from
31.12.2016 upto OC/CC or offer of possession, whichever is later. The
Occupancy Certificate was received on 12.02.2018 and the possession was
offered to the complainant on 14.03.2018. The delay is of 439 days (from
31.1.2.2016 to 14.03.2018).

In compliance of the aforesaid order dated 18.12.2019, the respondent paid
the delay interest amounting to Rs. 2,11,386/- vide cheque no. 014310 dated
14.12.2021drawn on Union Bank. In addition to the above, the respondent
had also adjusted an amount of Rs. 1,23,401/- from the due amount towards
delay in handing over possession. Thus, the respondent has given delay

interest totaling to Rs. 3,60,641/-.

The appellant's primary ground of appeal contained in paragraphs 5.13 A to
F is that the respondent is liable to give delay interest from 01.01 .2017 to
30.08.2020 amounting to Rs.10,68,036/-. However, the final order dated
18.12.2019 very clearly stipulates that the delay penalty is payable from
31.12.2016 upto the OC/CC or offer of possession, whichever is later.



5.8

59

5.10

6.1

As far as change in the area of the unit is concerned, the area of the unit
booked as per the agreed terms of allotment is 1710 sq. ft. The final super
area of the unit at the time of offer of possession is also 1710 sq. ft. The

final area of the unit is as per the agreed terms.

The appellant has failed to show any infirmity or illegality in the impugned
order dated 01.03.2022. It is the admitted case of the appellant that the lease-
deed has already been executed and the possession has been handed over to
the appellant. The appellant has also acknowledged the receipt of delay
interest amounting to Rs. 2,11,386/-. The additional delay interest being
claimed by the appellant is in addition to the delay interest ordered in the
final order dated 18.12 .2019 and the same cannot be allowed without
challenging the said final order dated 18.12.2019.

In view of the abovementioned facts and circumstances it is apparent that the
respondent has complied the order dated 18.12.2019 passed by the
Regulatory Authority and therefore, the impugned order dated 01.03.2022 is

correct and present appeal is liable to be dismissed with costs.

The appellant filed reply/rejoinder to the objections of the respondent
denying the averments made by the respondent in its objections and
reiterating the averments made by the appellant in the memo of appeal. The
appellant further submitted that the Regulatory Authority committed
illegality and irregularity in ignoring the correct facts of the case having
recorded a finding that the respondent has paid interest amount of
Rs.2,11,386/- (wrongly mentioned in the order as Rs.2,37,240/-), whereas
the actual total interest amount is Rs.10,68,036/- and the respondent has only
paid Rs.2,11,386/- to the appellant and the amount of Rs.8,56,650.40p. is
still unpaid to the appellant.

At the time of offer of possession of the flat i.e. on 14.03.2018 the flat was
not ready for possession and the flat was completed in the year 2020 only, as
on 11.09.2019, during hearing before the Regulatory Authority, the counsel
for the respondent asked for 60 days to complete the flat. The respondent
has calculated interest till the date of offer of possession while actual

possession was given to the appellant on 30.08.2020, therefore, interest

should be calculated for delayed possession from 01.01.2017 to 30.08.2020.
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The appellant approached his Chartered Accountant and requested to
calculate his entire interest amount in terms of the order passed by the
Regulatory Authority on 18.12.2019 and the Chartered Accountant issued
certificate in which entire interest amount was calculated amounting to
Rs.10,68,036.48/- as on 05.01.2022 and total amount of Rs. 8,56,650.48/- is

due upon the respondent.

The respondent has executed registered sale deed in favour of the appellant
for the flat in question on 11.02.2019, but actual physical possession of the
flat was handed over to the appellant on 30.08.2020.

The respondent never fully complied the order dated 18.12.2019 passed by
the Regulatory Authority and the impugned order has been passed without

applying judicial mind which is liable to be set aside.

The respondent received the completion certificate dated 12.02.2018 in
collusion with the Noida Development Authority though the flat was not
ready for possession and it was ready only in the year 2020, so the offer of
possession was bogus and false and it could not be considered for the
calculation of interest. The interest needs to be paid till the date of actual

possession i.e. 30.08.2020.

The e-mail sent for readiness of the flat should be considered as real date
and the date of possession as per the order of Regulatory Authority dated
18.12.2019.

The maintenance charges were supposed to be charged from the date of
physical possession i.e. from 01.09.2020, but additional maintenance

charges are being charged to the tune of Rs.34,745/-.

In the objection/written statement of the respondent no evidence has been
given regarding the amount paid to the farmers in lieu of farmers’

compensation.

Heard Sri Bhairav Dutt Sharma, learned counsel for the appellant and Sri

Saurabh Misra, learned counsel for the respondent.

The instant appeal has been filed challenging the order of the Regulatory
Authority dated 01.03.2022 whereby the execution proceeding for
compliance of the order dated 18.12.2019 was disposed of taking into
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consideration the compliance report of the respondent dated 02.02.2022 in
which the Regulatory Authority was informed regarding providing
possession of the unit and payment of Rs.2,11,386/- vide cheque no. 014310
dated 14.12.2021 towards delay interest.

On examination of the pleadings and submissions of learned counsel for the
parties the facts culled out are that the appellant filed a complaint against the
respondent with respect to seeking possession and interest for delay period
and the Regulatory Authority by means of order dated 18.12.2019 disposed
of all the four complaints of similar nature by a composite order directing
the respondent (i) to complete the work as per allotment letter and handover
possession of the unit within 30 days, (ii) to give delay interest at the rate of
MCLR+1% from 31.12.2016 till receipt of OC/CC or offer of possession,
whichever is later, (ii1) maintenance charges will be applicable from the date
of actual physical possession, (iv) the charges towards club will be made
applicable from the date of its becoming fully functional, (v) the respondent
will complete all the works in the complainant’s unit like IGL connection,
ONT Box, modular kitchen etc. as per the terms of allotment within 30 days,
(vi) the respondent will provide details with evidence along with details of
prorate basis to the complainants with respect to farmers’ compensation paid
to the competent authority and if the payment was not made, the same shall
be refunded to the complainants, (vii) the respondent to provide calculation
of the change in the super area of the unit and reasons for the change, and
(viii) the interest payable by the promoter and by the complainants shall be
at the rate of MCLR+1% on the default of either side.

The appellant, being fully satisfied with the directions of the Regulatory
Authority dated 18.12.2019, did not file any appeal against the said order of
the Regulatory Authority and thus the same attained finality.

The appellant approached the Regulatory Authority for compliance of the
order dated 18.12.2019 by initiating execution proceedings. The respondent
submitted compliance report regarding payment of delay interest as per
direction no. 2 of the order dated 18.12.2019 and the intimation regarding
providing possession to the appellant. Appreciating the compliance report
the execution proceedings were disposed of by the Regulatory Authority
vide order dated 01.03.2022. The appellant has come up in appeal
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challenging the order dated 01.03.2022 passed by the Regulatory Authority,
raising various grounds, the substance of which is that the possession of the
unit was to be given by the respondent by 31.12.2016 and during the
proceedings before the Regulatory Authority on 11.09.2019 the respondent
informed that the flat will be ready in 60 days and possession will be given
thereafter, hence at the time of offer of possession i.e. 14.03.2018 the flat
was not ready for possession and was completed in the year 2020 only,
therefore, the respondent has to pay interest for the delayed period from
01.01.2017 to 30.08.2020 (actual date of possession). The appellant has also
got the interest calculated through Chartered Accountant for the said period
which comes to Rs.10,68,036.48/-, but the respondent has paid only
Rs.2,11,386/- to the appellant on 05.01.2022 and the remaining amount of
Rs.8,56,650.48/- is due upon the respondent.

The appellant has sought direction to the respondent for payment of
Rs.8,56,650.48/- with interest till the date of actual payment, compensation
for physical harassment, mental agony and financial loss as per RERA
provisions and setting aside the impugned order dated 01.03.2022 passed by
the Regulatory Authority in the complaint under Section 63 of the Act.

From the perusal of prayer clause of the instant appeal it appears that the
appellant’s basic grievance is with respect to non compliance of direction
no. 2 of the Regulatory Authority’s order dated 18.12.2019. The pleadings
of para 5.13 (A to F) of the memo of appeal are that the respondent is liable
to pay interest from 01.01.2017 to 30.08.2020 amounting to
Rs.10,68,036.48/- whereas on examination of the order dated 18.12.2019 we
found that it clearly stipulates that penalty interest from 31.12.2016 till
receipt of OC/CC or offer of possession, whichever is later, is to be paid by
the respondent. It is not disputed that offer of possession was given to the
appellant by the respondent on 14.03.2018 after receipt of OC on 12.02.2018
and the interest has been paid in accordance with direction no. 2 of the order

dated 18.12.2019.

On examining the entire pleadings, grounds and prayer we have no
hesitation in observing that the appellant is trying to assail the order dated

18.12.2019 in the garb of challenging the order dated 01.03.2022.
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15.  As the delay interest has been paid by the respondent as per direction no. 2
of the order dated 18.12.2019 with effect from 31.12.2016 till 14.03.2018
(date of offer of possession) amounting to Rs. 2,11,386/- and possession of
the unit has also been given by the respondent to the appellant, therefore, the
Regulatory Authority rightly decided the execution proceedings. We do not
find any perversity or illegality in the impugned order dated 01.03.2022.

16. Accordingly the appeal is dismissed.
17.  No order as to costs.

Dated: May 29, 2023
Shakir (K. K. Jain) (D. K. Arora)



