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Hon’ble Mr. Justice Suneet Kumar, Chairman  
Hon’ble Mr. Sanjai Khare, Judicial Member  
Hon’ble Mr. Rameshwar Singh, Administrative Member 

 

1. Heard Sri Apoorva Tiwari, assisted by Sri Siddharth Nandwni, learned 

counsel for the appellant, and Sri Shobhit Mohan Shukla assisted by Sri 

Kushagra Singh, learned counsel for the respondent. 

2. On the consent of parties, the batch of appeals (five in number) are being heard 

and decided together as all the appeals are similar on facts and law. The facts 

of Appeal No. 204/2025 is being referred for the sake of convenience.   

3. The appellant promoter by the present appeal is raising challenge to the order 

dated 22.05.2025 passed by the U.P.RERA at Lucknow (for short ‘Regulatory 

Authority’) rejecting the application filed by the appellant for registration of 

its real estate project. The appellant seeks quashing of the impugned order 

dated 22.05.2025 and a direction to the Regulatory Authority to grant 

registration to its projects, applied vide applications dated 07.10.2024 and 

08.10.2024 respectively.  

4. The appellant promoter, is a part of RGs Group of Companies. Greater Noida 

Industrial Development Authority (GNIDA), executed a lease deed on 

07.08.2014 in favour of the appellant for plot No. GH-14 B, Sector-1, Greater 

Noida. The sister concern of the appellant, namely, RG Residency Pvt. Ltd. 

was advanced loan at Rs.170/- crores form ECL Finance Ltd., Rs.8/- crores 

therefrom was utilized for paying the dues of the plot to GNIDA, on which 

the appellant purposes to develop the project. 

5. The appellant had applied for registration of five projects, namely, RGs 

Pleiaddes  Phase 1, RGs Pleiaddes  Phase 2, RGs Pleiaddes  Phase 3, RGs 

Pleiaddes  Phase 4 and RGs Pleiaddes  Phase 5 before the Regulatory 
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Authority in terms of Section 4 of Real Estate (Regulation and Development) 

Act, 2016 (for short, ‘Act 2016’), which came to be rejected by the Regulatory 

Authority vide order dated 01.02.2025. Aggrieved, appellant promoter 

preferred five separate writ petitions (leading petition being Writ Petition (C) 

No. 1369 of 2025). The Hon’ble High Court quashed the order of the 

Regulatory Authority, directing the Regulatory Authority to take a fresh 

decision after communicating objections/deficiencies to the promoter. 

Pursuant thereof, Regulatory Authority issued a show cause notice dated 

07.04.2025, calling upon the appellant promoter to satisfy the queries/defects 

noted therein. 

6. The primary defect/shortcoming pointed out by the Regulatory Authority in 

the show cause notice rests upon the NCLT resolution plan entered into by the 

promoter (borrower) with the lender (creditor), apprehending that it is 

impossible for the promoter to comply the terms and conditions of the 

resolution plan, not being in consonance with the mandatory provision of 

Section 4 (2) (l) and (D) of Act, 2016. The Regulatory Authority, having 

regard to the resolution plan, apprehended that the creditor/lender of the loan 

would have the right and authority to operate and control the escrow account 

to which all the moneys collected from the allottees would be credited. In such 

circumstances, in the opinion of the Regulatory Authority, the interest of the 

allottees would be compromised, therefore, the resolution plan fails to satisfy 

the mandate of Section 4 (2) (l) and (D) of Act 2016.  

7. The appellant promoter appeared and filed objections/clarifications to the 

notice contending that the resolution plan does not violate the statutory 

provisions of Act, 2016, and in particular Section 4 (2) (l) and (D) of Act, 

2016. It was further stated that separate accounts as mandated under the Act, 
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2016, rules and regulations framed thereunder, read with, Real Estate Project 

(Maintenance and Operation of Project Bank Accounts) Direction, 2020 (for 

short, ‘Direction 2020’) has been duly complied. The learned Regulatory 

Authority was not convinced and satisfied with the explanation, consequently, 

rejected the application submitted for registration of the real estate project. 

8. On rival submissions, the short question that arises for consideration is as to 

whether the impugned order is lawful and just, or, in the alternative, whether 

the application for registration of the appellant promoter complies the mandate 

of Section 4 (2) (l) and (D) of Act, 2016, read with, Directions 2020. 

9. The facts, inter se, parties are not in dispute. The appellant promoter M/s 

KVIR Towers Pvt. Ltd. after obtaining the necessary and relevant sanctions 

of their projects, viz. RGs Pleiaddes Phase-1, 2, 3, 4 & 5, submitted 

applications dated 07.10.2024 (phase 1 & 2) and 08.10.2024 (phase 3, 4 & 5) 

respectively, in terms of Section 5 of Act 2016 for registration. Earlier, 

promoter on 10.12.2014 had approached the National Company Law 

Tribunal, Delhi (NCLT) for resolution plan under Section 54-C of the 

Insolvency and Bankruptcy Code, 2016 (for short, ‘Bankruptcy Code 2016’), 

seeking initiation of Pre-Packaged Insolvency Resolution Process. The NCLT 

vide order dated 12.12.2024 approved the resolution plan of the appellant. The 

NCLT in para 15.5 and 15.6 provided that appellant would enter into an 

escrow agreement to the satisfaction of the Secured Assenting Financial 

Creditors i.e. M/s Pridhvi Asset Reconstruction and Securitization Company 

Ltd.  It was further provided that subject to applicable law all sale proceeds 

would be routed through the escrow account.  

10. In the show-cause notice dated 17.04.2025, Regulatory Authority in nut shell, 

communicated the following objections/defects to the appellant-promoter: 
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1. The promotor proposes to pay a loan taken by some other entity 

for some other project from the separate account of the proposed 

project thus violating Section 4(2)(1)(D) of the Act, 2016. 

2. Paragraph 15.5 of the NCLT order provides for an escrow 

arrangement to the satisfaction of the secured assenting financial 

creditor which prevents operation of the bank accounts of the 

project in accordance with the real estate project (Maintenance and 

Operation of Project Bank Accounts) Directions dated 29.11.2023. 

3. Paragraph 15.6 of the NCLT order requires that all sale proceeds 

be routed through the escrow account to be maintained as per the 

satisfaction of the secured assenting financial creditor which is 

contrary to the Real Estate Project (Maintenance and Operation of 

Project Bank Accounts) Directions dated 29.11.2023 which 

mandate that all sale proceeds be deposited in the collection 

account 

4. Paragraph 15.7 of the NCLT order stipulates that if any of the 

milestones enumerated in the resolution plan is not achieved within 

the specified timeline the secured financial creditor would have the 

discretion to control the escrow account. The Act, 2016, the rules 

etc. do not permit any entity other than the promotor to control any 

account of the project. Thus, the provisions of the Act. 2016 cannot 

be complied while adhering to the terms of the resolution plan. 

5. Paragraph 15.11 gives financial creditor the right to effect 

recovery in case of failure to achieve a milestone. Therefore, in the 

event of registration of the project, the fate of the allottees will be 

dependent on a creditor who has not advanced loan for the project 

in question, rather for some other project to some other company. 

6. Cash inflow-outflow statements given by the promotor have not 

taken account of any future finances. Therefore, the promotor's 

technical and managerial capacity to develop the project is 

doubtful. 
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11. The appellant promoter responded by filing its objection/explanation dated 

23.04.2025, inter alia, stating as follows: 

A. Three distinct bank accounts i.e. the collection account, the 

separate account (70%) and the transaction account (30%), have 

been opened and are being maintained for each phase in the name 

of the promotor. 

B. No amount from the separate account of the projects i.e. 70% 

account will be used to repay the loan and/or interest. 

C. Repayment of loan shall exclusively be done from the transaction 

account of the projects i.e. 30% account. 

D. Section 4(2) (1) (D) of the Act, 2016 would not be violated in any 

manner as the same applies only to the separate account of the 

projects i.e. 70% account. 

E. The requirement of an escrow arrangement as directed by the 

NCLT is "subject to applicable law" thus, the same would be 

restricted to the transaction account of the projects i.e. the 30% 

account. The lender has also understood the directions of the NCLT 

in this manner and has given its written consent vide letter dated 

23.04.2025 to not have any rights over the separate account of the 

projects i.e. 70% account. 

F. Thus, the escrow arrangement as directed by the NCLT has been 

operationalised while ensuring compliance with all the provisions 

of the Act, 2016 and all rules, regulations and orders issued 

thereunder. 

G. Reliance was placed on the judgment passed by the Hon'ble 

Bombay High Court in Neelkamal Realtors Suburban Pvt. Ltd. & 

ANr. V. Union of India [AIR 2018 (NOC) 398 (BOM)] to state that 

the amount realised in the 30% account can be utilised as per the 

discretion of the promotor. 
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H. Even after the repayment of loan and interest from the 30% 

account, there will be a surplus to the tune of 14.47 Crores in the 

30% account.  

I. After meeting all expenses the project will have a surplus of over 

Rs. 120 Crores.  

12.  It is submitted by the learned counsel for the appellant that the scrutiny and 

review of an application for registration of real estate project by the 

Regulatory Authority is confined within a narrow compass, whether the 

application conforms to the provisions of Act 2016, rules and regulations 

framed thereunder. It is submitted that Regulatory Authority committed 

jurisdictional error in delving into and making scrutiny of the resolution plan 

duly approved by NCLT, thereby jeopardising the obligation of the appellant 

promoter to satisfy its debts from surplus legally generated during the course 

of execution of the real estate project.  

13. It is further submitted that Regulatory Authority committed an error in 

attempting to interpret the resolution plan duly approved by NCLT, but also 

drawing an erroneous conclusion that the escrow account on being permitted 

to be operated by the lender/creditor, to the exclusion of the promoter, would 

in the opinion of the Regulatory Authority, be in violation of the mandatory 

provisions of Act 2016, read with, Direction 2020. It is further submitted that 

Regulatory Authority cannot sit in appeal over the wisdom of NCLT in 

approving the resolution plan, returning a conclusive finding that the 

resolution plan, if implemented, in particular, directions contained in para-

15.5 and 15.6 of the resolution plan, would be in violation of Section 4(2)(l) 

and (D) of Act 2016. It is further submitted that resolution plan nowhere 

prohibits compliance of the provisions of Act 2016, rules and regulations 
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framed thereunder in execution and implementation of the project, neither, the 

resolution plan is hit by the provisions of Act 2016.  

14. In rebuttal, learned counsel appearing for the Regulatory Authority submits 

that the resolution plan approved by NCLT, on careful reading, empowers the 

lender/creditor to have an absolute control over the bank accounts of the 

project, wherein, money of the allottees is to be deposited. It is further urged 

that the escrow account of the project controlled by the lender, over which the 

appellant promoter does not have liberty to operate the account for the 

purposes of the project would jeopardise the interest of the allottees. It is 

therefore, submitted that in the event, registration of the project is allowed, 

the lender would have an absolute control over the bank accounts of the 

projects opened by the promoter as per Directions, 2020. 

15. To examine the rival contentions, at this stage, it would be apposite to refer to 

certain relevant provisions of Act, 2016, and the rules governing the 

registration of the project. Section 4 of Act, 2016 provides for application for 

registration of real estate projects. The provision mandates every promoter 

shall make an application to the Authority for registration of the real estate 

project, in the prescribed format and the manner specified by the regulations. 

The promoter, inter alia, is required to enclose the following documents: 

a. Brief details of his enterprise, name, registered address, type of enterprise 

b. An authenticated copy of the approvals and commencement certificate 

from the competent authority 

c. Sanctioned plan, layout plan and specification of the proposed project or 

the phases thereof, 

d. The location detail of the project, with clear demarcation of land, 

dedicated for the project along with its boundaries. 
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16. Sub-para (l) of sub-Section (2) of Section 4 mandates that the promoter shall 

make a declaration, inter alia, stating that 70% of the amount realised from 

the allottees for the real estate project shall be deposited in a separate account 

to be maintained in a scheduled bank to cover the cost of construction, land 

and shall be used only for that purpose. The provision 2(l) and (D) is relevant 

in the facts of the present case, accordingly, is being extracted:  

(l) a declaration, supported by an affidavit, which shall be signed 

by the promoter or any person authorized by the promoter, stating: 

……….. 

(D) that seventy per cent. of the amounts realised for the real 

estate project from the allottees, from time to time, shall be 

deposited in a separate account to be maintained in a scheduled 

bank to cover the cost of construction and the land cost and shall 

be used only for that purpose: 

Provided that the promoter shall withdraw the amounts from the 

separate account, to cover the cost of the project, in proportion to 

the percentage of completion of the project: 

Provided further that the amounts from the separate account shall 

be withdrawn by the promoter after it is certified by an engineer, 

an architect and a chartered accountant in practice that the 

withdrawal is in proportion to the percentage of completion of the 

project: 

Provided also that the promoter shall get his accounts audited 

within six months after the end of every financial year by a 

chartered accountant in practice, and shall produce a statement of 

accounts duly certified and signed by such chartered accountant 

and it shall be verified during the audit that the amounts collected 

for a particular project have been utilized for the project and the 

withdrawal has been in compliance with the proportion to the 

percentage of completion of the project. 
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17. Rule 3 of Uttar Pradesh Real Estate (Regulation & Development) Rules 2016 

(for short ‘Rules 2016’), mandates that the promoter is required to furnish 

additional information and documents which, inter alia, provides that 

promoter shall submit a copy of the legal title deed, reflecting the title and 

whether the promoter is not the owner of the land on which the development 

is proposed, the details of the consent of the owner of the land along with 

collaboration agreement, development agreement, joint development 

agreement,  as the case may be.   

18. Rule 22 (3) provides that the Regulatory Authority on receipt of the 

application for registration in prescribed form, complete in all respects under 

Section 4, read with, Rule 3 may review the documents submitted along with 

the application and enquire, inter alia, on the matters provided therein, 

including, financial and technical and managerial capacity of the promoter to 

develop the project prior to grant of registration. The relevant portion of Rule 

22 (3) is extracted: 

Rule 22(3)- On receipt of the application in prescribed form and 

complete in all respects under Section 4 read with rule 3 for 

registration of a project, the authority may review the documents 

submitted along with the application under rule 3 and enquire, 

inter-alia, into the following matters and such other matters, as it 

may consider necessary, prior to grant of registration within the 

time prescribed under sub-section (1) of section 5, namely: - 

(a) the nature of rights and interest of the promoter to the land 

which is proposed to be developed; 

(b) extent and location of area of land proposed to be developed; 

(c) layout plan of the project; 

(d) financial, technical and managerial capacity of the promoter 

to develop the project; 
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(e) plan regarding the development works to be executed in the 

project; and 

(f) conformity of development of the project with neighboring areas. 

(4) The authority may in the interest of the allottees, enquire into 

the payment of amounts imposed as penalty, interest or 

compensation, paid or payable by the promoter, in order to ensure 

that the promoter has not 

(a) withdrawn the said amounts from the account maintained as 

provided under sub-clause (D) of clause (1) of sub-section (2) of 

section 4 or 

(b) used any amounts paid to such promoter by the allottees for the 

that real estate project for which the penalty, interest or 

compensation is payable, or any other real estate project; 

(c) Recovered the amounts paid as penalty, fine or compensation 

from the allottees of the relevant real estate project or any other 

real estate project. 

19. Section 4 of the Act 2016, read with, Rule 3, mandates the documents that the 

promoter is required to file along with the application for registration. Sub-

Section 2 (l) and (D) mandates that promoter is required to open a RERA 

escrow account (Separate Account), wherein, 70% of the amount realized 

from the allottees is to be deposited. The amount deposited in RERA escrow 

account is to be utilized, inter alia, for the construction/land of the project. 

The withdrawals from the account is subject to certification and audit by 

authorized experts. In other words, the expression review/enquiry by the 

Regulatory Authority is confined to the documents filed by the promoter 

mandated under Section 4 and Rule 3 to prima facie satisfy itself. The 

Regulatory Authority cannot travel beyond, under the garb of review/enquiry, 

to encroach upon the jurisdiction of other statutory bodies, including, NCLT.    
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20. It is relevant at this stage to take into account the Directions, 2020, dated 

29.11.2023, framed by the Regulatory Authority. The directions, inter alia, 

defines ‘Separate Bank Account’ to mean an account to cover the cost of 

construction and the land cost of the project, which contemplates deposit of 

70% of the money received from the allottees as per Section 4 (2) (l) & (D) of 

Act, 2016. Direction (2) sub-clause (iii) is extracted; 

“(iii) Separate Bank Account” means the separate account to be 

maintained by the Promoter in a scheduled bank as per Section 

4(2)(l)(D) of the Act to cover the cost of construction and the land 

cost of the project.”  

21. The Directions 2020, further, defines ‘Collection Account’ and ‘Transaction 

Account’. Collection Account is an account maintained by the promoter for 

receiving of the collections, including GST from the allottees and Transaction 

Account means an account to be maintained by the promoter for transferring 

up to 30% of the total collection received in the Collection Account of the 

project. Directions 2, (iv) and (v) are extracted: 

“(iv)”Collection Account” means an account to be maintained by 

the Promoter for receiving all the collections, including GST, from 

the allottees from time to time. 

(v) “Transaction Account” means an account of the project to be 

maintained by the Promoter for transferring up to 30 percent of the 

total collections received in the Collection Account of the project.”   

22. Direction No. 3 mandates that the promoter shall open three bank accounts, 

referred to herein above, namely, Collection Account of the project, Separate 

Account of the project and Transaction Account for the promoter in a single 

schedule bank for the real estate project before applying for its registration 

with the Authority.  
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23. Direction 3(A), inter alia, provides that the Bank, wherein, the Collection 

Account of the project has been opened, shall ensure that no debit/withdrawal 

is permitted from the account except through auto-swipe, 70% of the amount 

is transferred to Separate Account to finance the project costs. Direction 3(A) 

is extracted: 

3(A). Collection Account of the Project 

3(A)(i). The Promoter shall maintain the 'Collection Account of the 

Project' for each project registered with U.P. RERA separately. 

3(A)(ii). "Collection Account of the Project" opened in a scheduled 

bank shall have the name of the project along with the name of the 

Collection Bank Account holder. For example, if the name of the 

Promoter is M/s ABC Ltd, and the name of the project is XYZ, then 

the description of the account will be "ABC -Collection Account for 

XYZ". 3(A)(iii). The Promoter shall give an affidavit in U.P. RERA 

on Form RA-1 incorporating the standing advice given by it to the 

bank for auto-transfer of not less than seventy (70) percent of the 

amount collected from the allottees in this account to the 'Separate 

Bank Account of the Project' and not more than thirty (30) percent 

of the collected amount to the "Transaction Account of the Project'. 

3(A)(iii). The bank wherein the 'Collection Account of the Project' 

has been opened shall ensure that no debit/ withdrawal is permitted 

from this account by way of cheque, debit card, credit card and/ or 

net banking facility or any other means (e.g., demand draft, bank 

guarantee etc) except through auto-sweep of 70 percent of the 

amount from the collection account to the separate account and not 

more than 30 percent of the amount to the transaction account of 

the concerned project. 

3(A)(iv). The Promoter shall publish the particulars of the 

'Collection Account of the Project' in every advertisement, 

prospectus/ brochure of the project and also on the allotment letter, 

Agreement for Sale and/or any other document for communication 
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with the existing/prospective homebuyers for the purposes of 

receiving payments for the project.  

24. Direction 3(B) provides the purposes, modalities and operation of the Separate 

Account of the project. Direction 3(B)(i) is extracted: 

3(B). Separate Account of the Project 

3(B)(i). The Promoter shall maintain a ‘Separate Account of the 

Project’ for every project registered with U.P. RERA separately. It 

shall be a “NO LIEN” account. The money from this account shall 

be utilized only for meeting the following expenditures incurred on 

the project: 

1. Land Cost 

(a) Acquisition cost of land (purchase or through agreement with 

landowner) and legal costs on land transaction; 

(b) Amount payable to obtain development rights, additional FAR 

and any other incentive under Local Authority or State Government 

or any Statutory Authority, if any; 

(c) Acquisition cost of TDR (Transfer of Development Rights), if any; 

(d) Amounts payable to State Government or Competent Authority or 

any other Statutory Authority of the State or Central Government 

towards stamp duty, transfer charges, registration fees etc. (if not 

included in para (a) above); 

(e) Interest (Other than Penal Interest, Penalties etc) paid to FI, 

Scheduled Banks, NBFC and Unsecured Loan at "State Bank of India 

-Marginal Cost of Fund Based Lending Rate (SBI-MCLR)" on money 

borrowed for purchase of land and also to Competent Authority. 

2. Project Clearance Fees 

(a) Fees paid to RERA 

(b) Fees paid to the Competent Authority 

(c) Consultant/Architect Fees (directly attributable to project) 
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(d) Any other (specify) 

3. Cost of Development and Construction 

(a) Cost of services (water, electricity to construction site), Site 

Overheads; 

(b) Depreciation cost of machinery and equipment purchased or 

hired and maintenance costs, consumables etc., (so long as these 

costs are directly incurred in the construction of the concerned 

project); 

(c) Cost of material actually purchased; 

(d) Cost of Salary and Wages (excluding cost of salaries of employees 

of the company not directly attached to project). 

25. Having regard to the provisions of the Act, 2016, rules, regulation and 

Directions 2020, extracted hereinabove, the question that arises for 

consideration is as to whether the appellant promoter had satisfied and 

complied the mandate of the statutory provisions while making the application 

for registration of its real estate project, in particular, the bank accounts of the 

projects.   

26. The objection of the learned Regulatory Authority to non-suit the appellant 

primarily is that the resolution plan duly approved by NCLT, makes 

compliance of Section 4 (2) (l) and (D) of Act 2016 impossible, for the reason 

that the promoter is obligated, as per the terms of the resolution plan, to enter 

into an escrow agreement with the lender/creditor. In the opinion of the 

Regulatory Authority such an arrangement is contrary to Act, 2016. The 

apprehension of the Regulatory Authority is that the NCLT order primarily 

permits routing of the sale proceeds to be deposited in a escrow account 

controlled by the lender/creditor and not the promoter. In view thereof, it is 

submitted by the learned counsel appearing for the Regulatory Authority, the 

promoter, therefore, requires to seek clarification from NCLT. The promoter 
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has to approach NCLT in the first instance before seeking registration of its 

project under RERA Act, 2016. 

27. In other words, it is submitted by the learned counsel for the Regulatory 

Authority that the promoter has given the lender/creditor unqualified 

authority, and in the event of default of any milestone, the secured financial 

creditor shall without prejudice to other rights, have discretion to control the 

operation of the escrow account. It is further submitted that promoter has tried 

to re-write the provisions of Section 7 and 8 of Act, 2016, by entering into an 

arrangement mandated in the resolution plan. In other words, it is urged that 

Act, 2016 does not visualise any such authority of the creditor on and over the 

RERA escrow account of the project to the detriment of the allottees.   

28. We have carefully perused the impugned order, titled ‘judgment’, which runs 

into several pages (13), but we are constrained to observe that the learned 

Regulatory Authority has not pin-pointed in the impugned order whether the 

promoter has failed to provide, along with his application for registration, the 

documents mandated under Section 4 of Act, 2016, rules and regulations 

framed thereunder. Further, learned Regulatory Authority has also not 

recorded that the mandate of Section 4 (2) (l) and (D), read with, Directions 

2020, for opening the three bank accounts, namely, Collection Account of the 

project, Separate Account of the project and Transaction Account of the 

project has not been complied. The promoter has furnished the details of the 

three bank accounts in respect of each of its project. It is further, not the case 

of the Regulatory Authority that the bank accounts that have been opened in 

compliance of the mandate of Act, 2016, read with, Directions 2020, permit 

the creditor/lender to operate the accounts, rather, it is noted in the impugned 

order that the accounts have been opened in the name of promoter and the 
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project, to be operated by the promoter alone. The apprehension raised by the 

learned Regulatory Authority, noted in the impugned order, was duly clarified 

by the lender/creditor namely, M/s Pridhvi Asset Reconstruction and 

Securitisation Company Ltd. through its communication dated 23.04.2025, 

wherein, it was clearly stated that the lender does not exercise, nor, does it 

intend to exercise any form of control or operational rights for the 70% 

account (Separate Account of the project), which remains solely under the 

control and administration of the promoter and is safeguarded under the 

provisions of RERA frame work. 

29. It was further clarified that no amount from 70% account allocated for 

construction and other cost of the project shall be used towards servicing or 

repayment of legacy financial obligations, including, the interest liability 

pertaining to the earlier debt as agreed in the resolution plan. The debt 

servicing would be undertaken by the lender/creditor, exclusively form the 

30% account which is in compliance of the mandate of Act, 2016, rules and 

clause 3 (C) (v) of the Directions, 2020.  

30. The learned Regulatory Authority was not impressed by the explanation 

furnished by the promoter and the creditor, apprehending that the right 

conferred upon the creditor/lender in terms of the resolution plan would have 

an adverse impact on the deposits of the allottees for the reason, in the opinion 

of learned Regulatory Authority, the lender/creditor would have access to the 

Separate Account (70%) in the event, promoter commits default of the time 

line of repayment as mandated under the resolution plan.  

31. The apprehension expressed by the learned Regulatory Authority for refusing 

to grant registration of the project, in our opinion, rests on conjectures and 

surmises based on apprehended incidents (default) that may occur in the 
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future. The Regulatory Authority committed a jurisdictional error in 

exceeding its authority and power, sitting in appeal over the NCLT resolution 

plan and returning a finding that the resolution plan if implemented would be  

in teeth of the provisions of Act, 2016, in particular, Section 4 (2) (l) and (D) 

and Rule 22 (3) and (4), as well as, Directions 2020. The Regulatory Authority 

appears got mislead by the expression ‘escrow account’ to be opened as 

provided in the resolution plan, but failed to notice that the escrow account 

would be ‘subject to applicable law’. The applicable law for real estate project 

is Act 2016 and the rigours of rules, regulations and directions would apply 

on the bank accounts of the project.   

32. The opening of escrow account is mandatory requirement for certain 

transaction in India, as per law. The escrow account for a particular purpose 

is statutorily recognised under various enactments, namely, SEBI Act, RBI 

Act etc., including, RERA Act.  The Separate Account of the project is ‘RERA 

escrow account’ mandated under the Act 2016 for ensuring that the funds paid 

by the allottees/home buyers are employed and used only for the specific 

project. It prohibits the promoters from misusing the funds of the project, 

ensuring transparency and accountability in real estate transactions, 

promoting timely project completion and safeguarding the interest of buyers. 

The withdrawals from the RERA escrow account is upon approval duly 

certified by the competent experts, namely, Architect, Engineers and 

Chartered Accountant, who provide brief of the work progress and 

certification. The account is audited regularly by an independent statutory 

auditor and the promoter is required to upload the certificates and the audit 

report. In the event of default in operating the RERA escrow account, penal 

and other consequences follow against the promoter and the experts.    
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33. The Separate Account of the project, wherein, through auto-sweep 70% of the 

amount from the Collection Account and up to 30% of the amount is to be 

transferred to the Transaction Account of the project. The Separate Account 

of the project (70%) is “No Lien Account”. The money from this account is 

to be utilised by the promoter only for meeting the expenditures incurred for 

the project which includes land cost, project clearance fees, cost of 

development and construction etc. The lender/creditor of the loan/legacy loan 

has no lien or control on the said account. The arrangement is by operation of 

law.  

34. Further, promoter, as well as, scheduled bank are mandated to ensure that 

withdrawal from this account shall not be permissible without the promoter 

having obtained the relevant certificates from the Architect, Engineer and 

Chartered Accountant of the project on the format prescribed under the Uttar 

Pradesh Real Estate Regulatory Authority (General) Regulation, 2019 i.e., 

REG-1, REG-2 and REG-3 respectively. 

35. In other words, Separate Account (RERA escrow account) of the project has 

to be operated for a particular purpose to incur cost of construction of the 

project and for no other purpose, including, servicing of debt of the lender. 

The resolution plan does not override/re-write the provisions of Act, 2016, 

rules and regulation, read with, Directions, 2020. The resolution plan, rather, 

categorically mandates that the escrow account would be ‘subject to 

applicable law’ governing real estate. In the given facts, real estate project and 

the escrow account for the project would be the Separate Bank Account (70%) 

over which no party, including, creditor/lender would have lien. The 

Transaction Account of the project (30%) for each project shall be employed 

for meeting expenses of the promoter company other than directly related to 
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the construction/development of the project in view of Clause 3 (C) (iv) of 

Directions, 2020. In other words, Transaction Account of the project is left 

exclusively to the promoter to employ the money deposited, therein, in the 

manner it desires, including, servicing interest/principal component of 

lender/creditor. The promoter has duly satisfied the statutory requirement by 

opening the bank accounts of the project before filing the application for 

registration, nothing more was required to be done by the promoter.   

36. The scope and scrutiny by the Regulatory Authority while considering the 

application for registration as mandated under Act, 2016 is purely 

administrative exercise and not a quasi-judicial process. The legislature has 

clearly provided the documents that has to accompany the application for 

registration in the prescribed format. The Regulatory Authority has been 

conferred powers under Rule 22 (3) to review/enquire, prima facie, to satisfy 

itself of the documents filed by the promoter. The Regulatory Authority has 

not been conferred any power or authority to sit in appeal over the 

orders/scheme/plans duly approved, either by the State Government, 

Competent Authority or any other statutory Authority, including, NCLT. The 

Regulatory Authority committed jurisdictional error by entering into the 

domain and jurisdiction of NCLT to reappraise the resolution plan and 

thereafter expressing an opinion that the resolution plan is financially 

inefficacious and in teeth of Act 2016. The Regulatory Authority primarily is 

directing the promoter, as submitted by the learned counsel for the Regulatory 

Authority, to seek clarification from NCLT. The suggestion is in the nature of 

an appellate jurisdiction, which Regulatory Authority lacks, rather, has 

usurped the jurisdiction of National Company Law Appellate Tribunal 

(NCLAT).   
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37. It is not open to the Regulatory Authority to interpret an order passed by an 

statutory Tribunal (NCLT) approving the resolution plan under the 

Bankruptcy Code 2016, so as to draw an inference, to non-suit the promoter 

for registration of its project. The Regulatory Authority cannot be said to be 

an ‘aggrieved person’ to the NCLT resolution plan, neither, the application 

for registration is a lis between the Regulatory Authority and the promoter, 

and/or, against the lender. The regulation of the project commences post 

registration and the objections/apprehension expressed by Regulatory 

Authority is primarily post audit of the project. The Regulatory Authority 

serves as a guardian, overseeing/monitoring and enforcing the provisions of 

the Act, 2016, rules and regulations in public interest, ensuring that the 

registrants and the regulated entities adhere to establish standards and ensure 

compliance by all parties involved, so that fairness, transparency and stability 

is maintained in the real estate sector. The granting of registration of the real 

estate project is matter of rule and rejection thereof an exception, based on 

strong cogent facts and not on anticipated apprehensions of the Regulatory 

Authority resting in future events, that are likely to occur during 

implementation of the project.   

38. It was not open to the Regulatory Authority to have dwelled into and read 

between the lines of the resolution plan and to have arrived at conclusions, 

which are not to be directly or indirectly found in the resolution plan. The real 

estate project is valued at Rs.835.51/- crores, duly financed by loan obtained 

from financial institutions/banks. The terms and conditions governing the 

loan/finance is between the operator (borrower) and the creditor. It is beyond 

the scope and jurisdiction of the Regulatory Authority to enter into the 

financial viability of the project having approval of expert statutory authority. 
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The promoter submitted the projected cash flow of the project 

(inflow/receipts) before the NCLT. As per the projected cash flow, the 

promoter after meeting all obligations, including, cost of construction of the 

project and servicing the legacy debt/interest, the project is likely to generate 

over Rs.120/- crores surplus. Further, promoter has also made arrangements 

for additional loans as provided in clause 14.1 of the NCLT order, for any 

unforeseen circumstances, and/or, business hardship resulting in default.  

39. The Regulatory Authority committed an error based on future financial 

apprehension, expressing financial opinion that such large projects (Rs. 

835.51/- decreases) are likely to fail in all probability. The success/failure of 

inflow/outflow of proceeds of the project is subject matter of post audit of the 

project being executed after registration. There was no occasion for the 

Regulatory Authority to have entered into the domain of an expert statutory 

body, viz, NCLT approving the projected inflow/outflow of money based 

upon expert opinion and statutory mechanism mandated under the Bankruptcy 

Code, 2016. The lender/creditor has its stamp of approval thereon being duly 

satisfied of the resolution plan, if implemented as projected, would satisfy the 

loan. The Regulatory Authority lost sight of the fact that time is the essence 

for success/failure of the project, as well as, the resolution plan. The promoter 

in the process of registration has already lost ten months, that could adversely 

affect the resolution plan which is primarily dependent on timely execution 

and timeline of the real estate project.  

40. The resolution plan nowhere mandates that the terms and conditions noted 

therein, in particular clause 5 and 6 of para 15 would have an overriding effect 

over the statutory provision that govern the real estate project as per Act, 2016, 

rules and regulations framed thereunder. The apprehension expressed by the 
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Regulatory Authority is far-fetched and unwarranted. The promoter, for the 

project has complied with all the requisite and mandatory approvals from 

various authorities /departments and bank accounts for the project, nothing 

more was required to be done.     

41. We would like to add a word of caution. In matters pertaining to registration 

of projects,  Regulatory Authority, should exercise extreme caution and care 

while considering the application for registration. It is not open for the 

Authority to travel beyond the legislative mandate prescribing the timeline 

provided to consider the application for registration, failing which, the 

deeming registration clause becomes operative, creating a peculiar situation. 

In the given facts project is deemed to have been registered after thirty days 

from the date of receipt of the application for registration i.e. on 07.11.2024. 

In such a circumstance, as per the legislative mandate, the registration number 

of the project has to be issued, thereafter, the Authority is rendered functus 

officio, to consider/reject the application for registration. 

42. In our opinion, the impugned order rejecting the application for registration of 

appellant promoter’s projects, is unjust, unlawful and suffers from 

jurisdictional error. The terms and conditions, mandated under Act, 2016, 

rules and regulations, has been duly complied by the promoter. The resolution 

plan (NCLT), does not infringe or violate the mandate of Section 4 (2) (l) and 

(D) of Act, 2016, read with, Rule 22 (3) and (4) and Directions 2020.  

43. The question is, accordingly, answered. 

44. Having due regard to the facts and circumstances of the case and for the 

reasons assigned herein above, the appeals succeed, accordingly, are 

allowed by passing following orders: 
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(i) The impugned order dated 22.05.2025, passed by the learned 

Regulatory Authority is set aside and quashed.  

(ii) The Regulatory Authority is directed to provide the registration 

number, login I.D. and password to the appellant-promoter for 

accessing the webpage of the Authority and to create its webpage 

forthwith.   

(iii) No order as to the cost.  
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