THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1

APPEAL-576/2023

AVP REALITY LIMITED. e Appellant
Versus

SHAKIL AHMEDSHAKIL AHMED AND OTHERS e Respondent

Counsel for Appellant Counsel for Respondent

ABHISHEK KHARE AMIT YADAV

AAHUTI AGARWAL

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon’ble Mr. K.K. Jain, Technical Member

Heard Sri Abhishek Khare, learned counsel for the applicant and Sri Amit Yadav,
learned counsel for the respondent.

The submission of learned counsel for the applicant is that on the complaint of the
respondent, the Regulatory Authority vide order dated 18.03.2019 directed
possession of the unit alongwith interest. Subsequently for non compliance of the
said order, respondent preferred execution application where the appellant assured
that the possession will be given to the complainant by December 2020. In the
execution proceedings, the complainant prayed for refund of the amount deposited
along with interest, the Regulatory Authority directed the complainant to file a
complaint as per last Para of the direction No.1 of the order dated 18.03.2019 for
seeking refund of the defaulted amount alongwith interest and further directed to
place the file before the Authority for determination of the penalty under Section
63 of the Act 2016 for violation of the order dated 18.03.2019.

The file was referred for execution wing of the Authority vide order dated
09.03.2020. Thereafter, without notice to the appellant an order dated 15.01.2021
was passed under Section 63 of the Act 2016 for recovery of the entire deposited
amount along with interest.



Learned counsel for the applicant further submitted that in the 2™ page of the said
order, it has been mentioned that the show cause notice was issued to the
respondent (present appellant) but no response was given by the respondent.

Learned counsel for the applicant submitted that no notice was ever issued by the
Regulatory Authority calling upon the appellant while fixing the date of
15.01.2021 and from the reading of the order in its entirety it reveals that some
notice was issued to the appellant fixing the date 15.01.2021 and
appellant/respondent failed to respond the same which resulted in passing the order
dated 15.01.2021. It has also submitted by the learned counsel for the applicant
that the respondent filed Writ C No. 5020 of 2023 (Shakeel Ahmad and Ors Vs
State of U.P.) and the said writ petition disposed of while dispensing the notice to
the applicant directing the Collector Gautam Budh Nagar to make endeavour to
execute recovery certificate dated 04.08.2021 expeditiously. In pursuance of the
same, the concerned Tehsildar approached the applicant with recovery certificate
on 23.12.2021 when applicant came to know for the first time regarding recovery
certificate and thereafter on query he came to know about the order dated
15.01.2021. The applicant immediately rushed to the Hon’ble High Court
challenging the recovery proceedings against the applicant by filing Writ C No.-
26738 of 2023 (APV Reality Limited Vs. State of U.P. and Others). The said writ
petition was disposed of vide order dated 10.08.2023 directing the applicant to file
an appeal before the Tribunal and in the eventuality of filing any application by the
applicant seeking condonation of delay in filing the said appeal, the said
application may be considered sympathetically and, therefore, the applicant has
filed the instant defective appeal with a prayer to condone the delay and we have
heard the matter on merit.

Sri Amit Yadav, learned counsel for the respondent time and again stressed that as
per the SOP of the Regulatory Authority, the date was communicated on the e-mail
ID of the applicant regarding 15.01.2021 and, therefore, it cannot be said that the
applicant was not aware regarding proceedings before Regulatory Authority and of
the order passed on 15.01.2021.



We could not find any document which shows that any notice fixing the date of
15.01.2021 was issued for showing causes regarding compliance of order dated
18.01.2019.

Sri Amit Yadav submitted that he may be granted a week’s time to place on record
regarding the issuance of notice to the applicant fixing 15.01.2021 and thereafter
communication of the order dated 15.01.2021 by the Regulatory Authority to the

parties concerned.

Appreciating the request of Sri Amit Yadav, we grant a week’s time to him for

placing on record regarding communication of show cause notice and the order
dated 15.01.2021.

List this defective appeal for consideration of application for condonation of delay
and hearing on 25.09.2023.

(K.K. Jain) (D.K. Arora)

Dated: 18.09.2023
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