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RESERVED JUDGMENT. 

BENCH-1 

THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL, 
AT 

LUCKNOW.  
 

 Appeal No. 97/2020 

 

Manoj Kumar Srivastava.          ………………Appellant 

     Versus 

Lucknow Development Authority         ………Respondent. 

           ------------- 

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman. 
Hon’ble Mr. Kamal Kant Jain, Technical Member. 

1. This appeal has been filed under Section 44(1) of the Real Estate 

(Regulation and Development) Act, 2016 (hereinafter referred to as ‘the 

Act 2016’) by Shri Manoj Kumar Srivastava (hereinafter referred to as the 

‘appellant’) against the order dated 27.12.2019  passed by the Adjudicating 

Officer of the U. P. Real Estate Regulatory Authority, Regional Office, 

Gautam Budh Nagar (hereinafter referred to as ‘Adjudicating Officer’) in 

Complaint No. ADJ/LKO162/10/1070/2019 whereby the Adjudicating 

Officer rejected the complaint of the appellant.  

2.  The facts of the case, as culled out from the memo of appeal, are that the 

appellant booked a flat no. SG/G/604, type-3 Bed Room, having super area 

of 139.160 sq. meter in Sector-J, Jankipuram Extension, Sitapur Road 

Scheme of the respondent, known as ‘Sargam Apartments’.  The appellant 

chose phase-1 of the said scheme and paid an amount of Rs.2,62,000/- to 

the respondent on 23.05.2016.  The estimated cost of the flat, as per 

allotment letter dated 21.07.2016, was Rs.52,49,000/- and the appellant has 

paid a total sum of Rs.75,76,296/- to the respondent on different dates till 

15.09.2018. 

2.1  As per clause 11.1 of the Brochure, the possession of the flat was to be 

handed over within 6 months, but the respondent has failed to handover the 

possession of the flat in question.  
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2.2  After around 8 months from the date of full payment to the respondent, the 

respondent has raised a demand of Rs.16,22,725/- vide letter dated 

01.09.2018 which has been paid by the appellant on 15.09.2018. 

2.3  Inspite of several reminders and requests made by the appellant to the 

respondent for completing the project as per the agreement and handing 

over the physical possession after executing the sale deed along with delay 

compensation, the respondent failed to perform the same.  

2.4  On 26.10.2018 the respondent executed the sale deed in favour of the 

appellant and offered possession vide letter dated 22.04.2019.  The total 

area mentioned in the Brochure as well as in the allotment letter is 139.16 

sq. meter while the total area mentioned in the sale deed is 147.58 sq. 

meter.  

2.5  As per Section 14 of the Act 2016 for any change in the area of the flat the 

promoter has to take approval of two third of the allottees.   The appellant 

was not informed with regard to change in the area of the flat. 

2.6  Feeling aggrieved the appellant filed Complaint No. 

ADJ/LKO162/10/1070/2019 praying for compensation for delayed 

possession and lack of facilities.  The said complaint was rejected by the 

Adjudicating Officer vide impugned order dated 27.12.2019.  

3.  The appellant has challenged the impugned order dated 27.12.2019 passed 

by the Adjudicating Officer, on the following grounds:-- 

(1)  The Adjudicating Officer has passed the impugned order dated 

27.12.2019 without application of mind, without appreciating the 

facts placed before the authority and without going through record.  

(2)  The Adjudicating Officer has failed to consider the fact that the 

appellant has mentioned in his complaint for compensation of delay 

in possession of the said flat as well as mental torture and financial 

burden that was faced by the appellant.  

(3)  The Adjudicating Officer has erred in travelling beyond the scope of 

complaint preferred by the appellant.  

(4)  The Adjudicating Officer failed to appreciate that the appellant was 

entitled for interest as may be prescribed in this behalf under the 



3 
 

provisions of the Act 2016 as the respondent had delayed in 

delivering the possession of the apartment as per the agreement as 

well as the possession of the apartment was offered without 

completing the project. 

(5)  The Adjudicating Officer has passed the order while wrongly 

interpreting the evidences presented before him.  

(6)  The Adjudicating Officer has done injustice with the appellant 

which is illegal in the eyes of law by misinterpreting the evidence 

which would cause delay in providing justice to the appellant.  

(7)  The impugned judgment and order passed by the Adjudicating 

Officer is cryptic, illegal and manifestly erroneous and is liable to be 

set aside.  

(8)  The Adjudicating Officer has committed manifest error of law in not 

granting the reliefs as sought by the appellant.  

(9)  The Adjudicating Officer has failed to consider the fact that the 

appellant has asked for compensation for delay in handing over the 

possession as well as mental agony and extra financial burden. 

(10)  The Adjudicating Officer has failed to consider the fact that as per 

Section 18 of the Act 2016 the promoter is liable to pay for the delay 

made in handing over the possession as per the agreement.  

(11)  In view of the Brochure issued by the respondent, the date of 

handing over the possession of the unit to the appellant was 

05.01.2017.  

(12)  The Adjudicating Officer erred in considering the fact that the 

appellant has requested for delay compensation in handing over the 

possession.  

(13)  The respondent has made a delay of almost 2 years and 3 months in 

execution of the sale deed and in delivery of physical possession of 

the flat.  

(14)  The appellant has cheated and misrepresented not only the appellant 

but many other allottees. 
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(15)  The Adjudicating Officer has failed to consider the fact that the 

respondent has charged the amount on the basis of super area i.e. the 

rate charged for common area is same as that of carpet area.  

(16)  The impugned order passed by the Adjudicating Officer is bad in 

law and was passed without following procedure of the Act, 

therefore, the order passed by the Adjudicating Officer is liable to be 

set aside by this Tribunal, in the interest of justice, and appeal filed 

by the appellant is liable to be allowed. 

(17)  The Adjudicating Officer has failed to consider the fact that there is 

legitimate grievance that the appellant can have against the 

respondent which comes under the ambit of the Act 2016 and the 

Rules 2016.  

4.  The appellant has prayed for the following reliefs:-- 

(i)  To set aside the impugned order dated 27.12.2019 passed by the 

Adjudicating Officer dismissing complaint no. 

ADJ/LKO162/10/1070/2019. 

(ii)  To issue an order or direction to the respondent to pay the 

compensation for delay in handing over the possession of the flat, as 

per Section 18 read with Section 2(za) of the Act 2016.  

(iii)  To issue an order or direction to the respondent to compensate to the 

complainant, as per provisions under the Act 2016 for harassment, 

mental agony and financial loss suffered by the complainant due to 

delay in possession of residential flat by the respondent.  

(iv)  To issue an order or direction to the respondent to refund the GST 

amount charged for the flat after implementation of GST i.e. 

01.07.2017, due to delay in giving possession of the flat as per 

agreement.  

(v)  To issue an order or direction to the respondent to refund the extra 

amount given for registration based on super area as per 

respondent’s requirement.  

5.   The respondent filed its objection/reply to the memo of appeal and 

submitted that the instant appeal is not maintainable.  
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5.1  The respondent further submitted that the respondent is a development 

authority which works on no profit no loss basis.  The respondent is a 

Government Statutory Body established in 1974 under the Uttar Pradesh 

Urban Planning & Development Act 1973.  The LDA has progressed from 

small beginning to embrace an overreaching authority in the development 

scenario of Lucknow. 

5.2  The judgment and order dated 27.12.2019 does not have any illegality.  

The appellant has filed the present appeal to harass the respondent and to 

extort more money in the garb of Act 2016. 

5.3  The Adjudicating Officer has also observed that the appellant has filed the 

complaint just to harass the respondent and to extort more money in the 

garb of the Act 2016 and, therefore, the complaint was dismissed on this 

ground alone.  

5.4 On 08.07.2016 the appellant was allotted Unit No. SG/G/604 in “Sargam 

Apartment”.  As per clause 11.2 of the Registration Booklet it was 

specifically agreed by the appellant that the possession will be proposed to 

be offered within 6 months.  It was only a proposed time limit.  Clauses 

11.2 and 11.3 of the Registration Booklet clearly stipulate that only upon 

full and final payment the sale deed would be executed and physical 

possession would be offered.  

5.5  As per agreed terms of the Registration Booklet the appellant was fully 

aware that the possession was proposed to be offered within 6 months 

subject to receiving entire price of the unit, but the appellant has failed to 

make timely payment and, therefore, the possession was delayed.  It was 

clearly stated in the allotment letter that only upon final payment the sale 

deed would be executed and possession would be delivered.  The appellant 

had opted for payment in installments and the installments were planned 

between 2016 and 2018.  The appellant never communicated any 

displeasure regarding the payment plan.  The appellant was well aware that 

possession would be offered in 2018 only after final payment.  Keeping in 

view the aforesaid facts the Adjudicating Officer in its impugned order 

observed that no delay was made by the respondent in handing over 

possession of the flat.  
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5.6  The Adjudicating Officer found that the delay in possession was on the 

part of the appellant who had defaulted in making timely payments, 

whereas the respondent had issued fit out letter dated 01.09.2018 within 

time.  

5.7  The appellant has no sufficient ground to show the illegality in the 

impugned order dated 27.12.2019.  

5.8  From a perusal of sale deed dated 26.10.2018 it is clear that the respondent 

has charged for super area or built up area only. 

5.9  The final payment was made by the appellant in September 2018 and not 

in January 2018 as stated by the appellant.  The appellant himself has filed 

a chart which shows that final payment of Rs.16,22,725/- was made on 

15.09.2018.  Through letter dated 01.09.2018 the respondent issued final 

demand which was based on final costing and other charges including 

taxes, which was required to be paid before registration of sale deed.  

5.10  The possession of the unit was handed over to the appellant within time, 

therefore, the appellant is legally not entitled for any relief of 

compensation. 

5.11  The fit out/final demand letter was issued by the respondent to the 

appellant on 01.09.2018 and the appellant paid his last payment on 

15.09.2018.  Thereafter sale deed was registered in the next month i.e. on 

26.10.2018 and, thereafter, the possession of the unit was handed over to 

the appellant.  

5.12  As per terms of the Registration Booklet it was agreed by the appellant that 

the area of the allotted unit can be changed as per requirement and that will 

be binding on the appellant.  

5.13  The appellant is claiming delay of one year whereas in the online 

complaint the appellant has stated the delay of 2 years and 3 months, which 

clearly establishes that the appellant is trying to extort money from the 

respondent in the garb of the Act 2016. 

5.14  In the sale deed the super area is 141.15 sq. meter and not 147.58 sq. meter 

as stated by the appellant, which shows that the appellant himself is not 

sure about the facts of the case and has just indulged in frivolous litigation.  
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6.  The appellant filed his reply to the objection of the respondent, denying the 

averments made by the respondent and reiterating the averments made by 

the appellant in the memo of appeal. 

6.1  The appellant further submitted that the Adjudicating Officer has wrongly 

interpreted that the appellant has failed to deposit the total amount of the 

flat within the prescribed period and further misinterpreted the date of print 

on the receipt as date of payment.  The appellant has paid all the 

installments as and when demanded.  The appellant has made the total 

payment on 30.01.2018 and thereafter on several requests the respondent 

has executed the sale deed on 15.09.2018 after causing a delay of 9 

months.  Thereafter physical possession was given on 22.04.2019 with a 

delay of six months from the date of sale deed.  Thus the respondent has 

made a default in hand over the possession within the prescribed timeline.  

6. 2  The respondent has violated the provisions of Section 12 of the Act 2016, 

which clearly avers that where any person has made an advance deposit on 

the basis of information contained in the notice, advertisement or 

prospectus, or on the basis of model apartment, plot or building, as the case 

may be, and sustains any loss or damage by reason of any incorrect, false 

statement included therein, he shall be compensated by the promoter.  

6.3  As per the Act 2016, there is no provision for fit out possession. The 

appellant has already paid the sum of Rs.59,53,571/- till January 2018 

whereas the cost of the unit in question was Rs.52,40,000/-.  The appellant 

has paid some amount in September 2018 which was extra charged by the 

respondent for other things, whereas the appellant had already paid the 

total amount of the unit to the respondent in January 2018. 

6.4  The respondent has violated the provisions of Section 14 of the Act, which 

clearly avers that the promoter should take permission from the allottees 

before making any alterations or change in the sanctioned or lay out plans.  

Further the agreement was one sided agreement and the appellant did not 

have any choice but to accept the same.  

7.  Heard Shri Abhishek Khare, learned counsel for the appellant and Shri 

Saurabh Misra, learned counsel for the respondent.  



8 
 

8.  On the basis of pleadings, documents available on record and submissions 

of learned counsel for the parties, the admitted position is as under:-- 

8.1  The appellant booked a flat no. SG/G/604, type-3 Bed Room, having super 

area of 139.160 sq. meter in Sector-J, Jankipuram Extension, Sitapur Road 

Scheme of the respondent, known as ‘Sargam Apartments’.  The appellant 

chose phase-1 of the said scheme and paid an amount of Rs.2,62,000/- to 

the respondent on 23.05.2016.  The estimated cost of the flat, as per 

allotment letter dated 21.07.2016, was Rs.52,49,000/- and the appellant has 

paid a total sum of Rs.75,76,296/- to the respondent on different dates till 

15.09.2018. 

8.2  As per clause 11.1 of the Brochure, the possession of the flat was to be 

handed over within 6 months, but the respondent has failed to handover the 

possession of the flat in question.  

8.3  After about 8 months from the date of full payment to the respondent, the 

respondent has raised a demand of Rs.16,22,725/- vide letter dated 

01.09.2018 which has been paid by the appellant on 15.09.2018. 

8.4  Inspite of several reminders and requests made by the appellant to the 

respondent for completing the project as per the agreement and handing 

over the physical possession after executing the sale deed along with delay 

compensation, the respondent failed to perform the same. 

8.5  On 26.10.2018 the respondent executed the sale deed in favour of the 

appellant and offered possession vide letter dated 22.04.2019.  The total 

area mentioned in the Brochure as well as in the allotment letter is 139.16 

sq. meter while the total area mentioned in the sale deed is 147.58 sq. 

meter. 

8.6  The appellant on account of delay in possession filed complaint no. 

ADJ/LKO162/10/1070/2019 before the Adjudicating Officer on 

23.01.2019 seeking compensation of Rs.25,00,000/- for delayed possession 

of almost 2 years 3 months in execution of the sale deed and in delivery of 

physical possession of the flat. 

8.7  The Adjudicating Officer, by means of impugned order dated 27.12.2019 

rejected the complaint of the appellant primarily on the ground that the 

complainant/appellant was defaulter in making payments as complete 



9 
 

payment was required to be made by the appellant by January 2018 

whereas the complainant/appellant deposited the installments with delay 

upto June 2018 and after payment of the entire amount in the month of 

June 2018 the deed was executed within 6 months and offer of possession 

has also been given.  Therefore, the complainant/appellant is not entitled 

for any compensation. 

8.8  The complainant/appellant feeling aggrieved against the impugned order 

approached this Tribunal raising various grounds seeking reliefs apart from 

setting aside the impugned order dated 27.12.2019. 

8.9  During the course of arguments on 27.07.2022 the learned counsel for the 

appellant submitted that as per Clause 11.1 of the Brochure the possession 

of the flat was to be given within 6 months and in pursuance to the 

allotment letter dated 21.07.2016 the final balance amount, if any, was to 

be paid before the Registry of the property.  The entire amount was to be 

paid in six installments and the last installment was to be paid in January 

2018.  The appellant paid the entire amount by January 2018  and as such 

the possession was required to be given to the appellant within 6 months 

from the date of payment of last installment, whereas the offer of 

possession was given by the respondent to the appellant on 01.09.2018 

without OC/CC and the sale deed was executed on 26.09.2018 followed by 

physical possession on 22.04.2019.  Sri Abhishek Khare, learned counsel 

for the appellant, emphasized that offer of possession was given on 

01.09.2018 and OC/CC was received by the respondent from the 

competent authority on 24.02.2019, hence the offer of possession could not 

be given prior to receipt of OC/CC, therefore, the appellant is entitled for 

delayed interest after expiry of six months from the date of payment of last 

installment i.e. 31.01.2018 till the date of offer of possession.  The 

Adjudicating Officer while examining the claim of the appellant has taken 

into consideration the date of print of receipt and not the date of payment.  

The learned counsel for the appellant has drawn our attention towards 

Annexures 15 to 24 of the appeal, which are receipts of payment made by 

the appellant from 29.04.2017 to 30.01.2018.  In the said receipts the print 

date has been mentioned as 10 May-18 and 29 Jun-18.   
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8.10  The learned counsel for the respondent admitted that the payment of the 

unit has been made by the appellant and the rest of the payments have been 

made in the month of September 2018.  Learned counsel for the respondent 

also emphasized upon clause 11.3 of the Brochure. 

9.  In order to examine the grounds taken by the appellant and the averments 

made, we deem it proper to frame the following issues based on the 

grounds pressed by the learned counsel for the appellant:-- 

(1) Whether there was a delay in making payment on the part of the 

appellant? 

(2)  Whether there was delay in offering possession and the same was 

offered without OC/CC? 

(3) Whether there is any illegality or perversity in the impugned order of 

the Adjudicating Officer while rejecting the complaint of the 

appellant? 

10.  Vide Issue no. (1)  we are required to examine as to whether there was a 

delay in making payment of installments on the part of the appellant.  

10.1  A perusal of the allotment letter dated 21.07.2017 (Annexure-3, page no. 

38 of the appeal) reveals that the estimated cost of the unit has been shown 

as Rs.52,40,000/- and the details of the installments along with due date 

have also been shown as under:-- 

Inst. No. Installment 

amount 

Service Tax Total Due 

amount. 

Due date 

1 524000.00 23580.00 547580.00 31/07/2016 

2 36000.00 10170.00 25830.00 07/08/2016 

3 823859.00 31049.00 854908.00 31/10/2016 

4 823859.00 31980.00 855839.00 31/01/2017 

5 823859.00 32940.00 856799.00 30/04/2017 

6 823859.00 33926.00 857787.00 30.07.2017 

7 823859.00 34946.00 858805.00 30.10.2018 

8 823859.00 35984.00 859853.00 30.01.2018 
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 Further, as per allotment letter the final balance, if any, was to be paid 

before the Registry of the property and in case of non-payment of the 

installments upto due date the interest as per on payable amount was to be 

charged if the payment is not made within three months from the due date 

along with the additional interest, if any, and the Vice Chairman LDA has 

right to cancel the allotment and deduction will be made as per rule. 

10.2  Final demand for Registry was issued on 01.09.2018 (Annexure-8, page 63 

of the appeal) indicating the amount paid on different dates from 

23.05.2016 along with challan numbers and the amount till 30.01.2018.  

As per the said demand letter an amount of Rs.59,53,571.00 was deposited 

and the allottee/appellant was required to deposit an amount of 

Rs.10,37,920.00 under different heads along with additional payable 

charges like freehold fee, water-sewer fee, other charges, parking charges 

and service tax/GST totaling Rs.5,84,805.00 i.e.Rs.16,22,725.00 and the 

same were required to be deposited by the allottee/appellant by 31.10.2018 

whereas the allottee/appellant deposited the same on 15.09.2018. 

10.3  Learned counsel for the appellant also drawn our attention towards the 

receipts, annexures 15 to 24 (page 139 to 148 of the appeal) from which it 

is evident that all the installments were paid by the allottee/appellant by 

30.01.2018 and this fact is also admitted by the learned counsel for the 

respondent.  Vide demand letter dated 01.09.2018 the allottee/appellant 

was required to deposit an amount of Rs.10,37,920+584805= 

Rs.16,22,725/- by 31.10.2018 whereas the allottee/appellant deposited the 

same by 15.09.2018.  Therefore, in our considered view all the 

amounts/installments as demanded by the respondent have been deposited 

by the allottee/appellant as per schedule.  Even otherwise, in case of 

default of any of the installments, the respondent was entitled to charge 

additional interest as per rule/terms of the allotment letter dated 

21.07.2016.  Issue no. (1)  is answered accordingly.  

11.  Vide Issue no. (2)  we are required to examine as to whether there was 

delay in offering possession and the same was offered without OC/CC. 

11.1  The allotment letter was issued by the respondent to the appellant on 

21.07.2016 and the offer of possession was given vide demand letter dated 

01.09.2018. The sale deed was executed in favour of the appellant on 
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26.10.2018. It is admitted position that instead of offering possession by 

30.07.2018 the same was offered vide demand letter dated 01.09.2018 and 

after execution of the conveyance deed on 26.10.2018 the possession was 

given on 22.04.2019.  The OC/CC was obtained by the respondent from 

the competent authority on 24.02.2019.   Thus, it is evident that at the time 

of offering possession vide letter dated 01.09.2019 the respondent did not 

possess the OC/CC as the same was received by it on 24.02.2019. 

11.2  The Hon'ble Supreme Court has time and again held that where the buyer 

has to suffer on account of delay beyond a reasonable time then he/she has 

to be compensated either by way of interest or penalty and in this 

connection Hon'ble Supreme Court in M/s. Fortune Infrastructure Vs. 

Trevor D’lima & Ors (2018) 5SCC 442 observed as follows –  

"………Moreover, a person cannot be made to wait 
indefinitely for the possession of the flats allotted to them 
and they are entitled to seek the refund of the amount 
paid by them, along with compensation. Although we are 
aware of the fact that when there was no delivery period 
stipulated in the agreement, a reasonable time has to be 
taken into consideration……" 

11.3 Hon'ble Supreme Court in Civil Appeal No. 3182 of 2019 Kolkata West 

International City Pvt. Ltd. Vs. Devasis Rudra, 2019(6) SCALE 462 has 

observed that :-  

"…… it would be unreasonable to require a buyer to wait 
indefinitely for the possession ……" 

11.4  In view of the above we are of the considered view that there was delay in 

offering possession and the same was offered without OC/CC.  Issue no. 

(2)  is answered accordingly. 

12.  Vide Issue no. (3) we are required to examine as to whether there is any 

illegality or perversity in the impugned order of the Adjudicating Officer 

while rejecting the complaint of the appellant. 

12.1  On examination of the scheme of the Act it is evident that jurisdiction of 

the Adjudicating Officer is to adjudge compensation under Sections 

12,14,18 and 19 in accordance with the procedure laid down in Sections 71 

and 72 of the Act.  The powers, roles, domain and jurisdiction of the 

Adjudicating Officer has been clearly defined under the scheme of the Act.  
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On thorough examination we found that ‘compensation’ has not been 

defined under the Act, 2016.  However, ‘compensation’ has been defined 

in some other statutes like Workman Compensation Act and Land 

Acquisition Act.  To settle the claim under the Motor Vehicle Act, the term 

‘compensation’ is being used invariably and compensation is awarded 

accordingly.  Compensation can be granted under the heads pecuniary and 

non-pecuniary losses. In the case of Mr. R.D. Hattangadi Vs. M/S Pest 

Control (India) Pv.t. Ltd., AIR 1995 Supreme Court, page 755, the 

Hon’ble Supreme Court was pleased to observe as under:- 

“ Broadly speaking while fixing an amount of 
compensation payable to a victim of an accident, the 
damages have to be assessed separately as pecuniary 
damages and special damages. Pecuniary damages are 
those which the victim has actually incurred and which is 
capable of being calculated in terms of money-, whereas 
non-pecuniary damages are those which are incapable of 
being assessed by arithmetical calculations. In order to 
appreciate two concepts pecuniary damages may, include 
expenses incurred by the claimant : (i) medical attendance; 
(ii) loss of earning of profit upto the date of trial; (iii) other 
material loss. So far non-pecuniary damages are 
concerned, they may include (i) damages for mental and 
physical shock, pain suffering, already suffered or likely to 
be suffered in future; (ii damages to compensate for the loss 
of amenities of life which may include a variety of matters 
i.e. on account of injury the claimant may not be able to 
walk, run or sit; (iii) damages for the loss of expectation of 
life, i.e. on account of injury the normal longevity of the 
person concerned is shortened; (iv) inconvenience, 
hardship, discomfort, disappointment, frustration and 
mental stress in life.” 

 12.2 The Hon’ble Supreme Court while examining the issue of entitlement to 

compensation in H.U.D.A. and another versus Shakuntla Devi, (2017) 2 

SCC 301 made some essential observations which are also rudimentary for 

awarding compensation and quantum of compensation in consumer 

protection cases concerning real estate matters.  The observations of 

Hon’ble Supreme Court are summarized as under:-- 

(a) that the sine qua non for entitlement of compensation is proof of loss or 

injury suffered by the consumer due to the negligence of the opposite 

party. Once the said conditions are satisfied, the consumer forum would 

have to decide the quantum of compensation to which consumer is entitled. 
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(b) that there cannot be any dispute that the computation of compensation 

has to be fair, reasonable and commensurate to the loss or injury. There is a 

duty cast on the consumer forum to take into account all the relevant 

factors for arriving at the compensation to be paid. 

(c) the calculation of damages depends on the facts and circumstances of 

each case. No hard and fast rule can be laid down for universal application. 

(d) that while awarding of compensation, a consumer forum has to take 

into account all the relevant factors and assess compensation on the basis 

of accepted legal principles, on moderation. It is for the consumer forum to 

grant compensation to the extent it finds it reasonable, fair and proper in 

the facts and circumstances of a given case according to the established 

judicial standards where the claimant is able to establish his charge. 

(e) that compensation cannot be uniform and can best be illustrated by 

considering cases where possession is being directed to be delivered and  

cases where only monies are directed to be returned. In cases where 

possession is being directed to be delivered the compensation for 

harassment will necessarily have to be less because in a way, that party is 

being compensated by increase in the value of the property, he is getting. 

(f) that in cases where the consumer forum has directed delivery of 

possession, the party has to a certain extent already got a benefit. The cost 

of the land/flat would have come up in the meantime. Of course, even in 

such cases, where the delivery of possession has been directed there could 

be compensation for harassment/loss. But such compensation has to be 

worked out after looking to the facts of each case and after determining the 

amount of harassment/loss that has been caused to the consumer. 

12.3 The Hon’ble Supreme Court in the case of Bangalore Development 

Authority versus Syndicate Bank (2007)6 SCC 711 in the matter of self 

financing scheme while laying down principles for delay in the delivery of 

possession was pleased to observe that if some statute steps in and creates 

any statutory obligation on the part of development authority in the 

contractual field, the matter will be governed by the provisions of that 

statute. The relevant portions of paras10, 10(a) and 10(b) are being 

extracted hereinbelow: – 
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“10. Where a Development Authority forms layouts and 
allots plots/flats (or houses) by inviting applications, the 
following general principles regulate the granting of 
relief to a consumer (applicant for allotment) who 
complains of delay in delivery or non-delivery and seeks 
redressal under the Consumer Protection Act, 1986 ('Act' 
for short) - [vide : Lucknow Development Authority vs. M. 
K. Gupta - 1994 (1) SCC 243, Ghaziabad Development 
Authority vs. Balbir Singh - 2004 (5) SCC 65, 
and Haryana Development Authority vs. Darsh Kumar - 
2005 (9) SCC 449, as also Ghaziabad Development 
Authority vs. Union of India - 2000 (6) SCC 113]: 

(a) Where the development authority having received the 
full price, does not deliver possession of the allotted 
plot/flat/house within the time stipulated or within a 
reasonable time, or where the allotment is cancelled or 
possession is refused without any justifiable cause, the 
allottee is entitled for refund of the amount paid, with 
reasonable interest thereon from the date of payment to 
date of refund. In addition, the allottee may also be 
entitled to compensation, as may be decided with 
reference to the facts of each case. 

(b) Where no time is stipulated for performance of the 
contract (that is for delivery), or where time is not the 
essence of the contract and the buyer does not issue a 
notice making time the essence by fixing a reasonable 
time for performance, if the buyer, instead of rescinding 
the contract on the ground of non-performance, accepts 
the belated performance in terms of the contract, there is 
no question of any breach or payment of damages under 
the general law governing contracts. However, if some 
statute steps in and creates any statutory obligations on 
the part of the development authority in the contractual 
field, the matter will be governed by the provisions of that 
statute. 

…………………………………………….” 

12.4 Subsequently the Hon’ble Supreme Court  in Civil Appeal No. 6051/2002 

(Ghaziabad Development Authority Vs. Shakuntala Rohatgi), decided on 

04.03.2009,  placed reliance on the case of Bangalore development 

authority versus syndicate Bank (supra). 
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12.5 After promulgation of the Act of 2016, the issue of compensation is 

required to be examined and decided as per the provisions of section 71 

and 72 of the Act of 2016 for non-compliance of any of the provisions 

specified in Sub-Section (1) of Section 71 i.e. Sections 12,14,18 and 19 of 

the Act, 2016. 

12.6 Further, the Hon’ble Bombay High Court in the case of Neelkamal 

Realtors Suburban Pvt. Ltd. And others Vs. Union of India (supra) 

observed as follows:- 

"Section 18(1)(b) lays down that if the promoter fails to 
complete or is unable to give possession of an apartment 
due to discontinuance of his business as a developer on 
account of suspension or revocation of the registration 
under the Act or for any other reason, he is liable on 
demand to the allottees, in case the allottee wishes to 
withdraw from the project, without prejudice in this behalf 
including compensation. If the allottee does not intend to 
withdraw from the project he shall be paid by the promoter 
interest for every month's delay till handing over of the 
possession. The requirement to pay interest is not a penalty 
as the payment of interest is compensatory in nature in the 
light of the delay suffered by the allottee who has paid for 
his apartment but has not received possession of it. The 
obligation imposed on the promoter to pay interest till such 
time as the apartment is handed over to him is not 
unreasonable. The interest is merely compensation for use 
of money". 

12.7  Further, the provisions of the Act have also been upheld by the Hon'ble 

Supreme Court in Civil Appeal No.(s). 6745-6749 of 2021 (M/s 

Newtech Promoters & Developers Pvt. Ltd. Vs. State of U.P. & others) 

decided on 11.11.2021. 

12.8 The word “fail to comply with the provisions of any of the sections as 

specified in sub section (1)” used in Sub-Section (3) of Section 71, means 

failure of the promoter to comply with the requirements mentioned in 

sections 12, 14, 18 and 19. The Adjudicating Officer after holding enquiry 

while adjudging the quantum of compensation or interest as the case may 

be, shall have due regard to the factors mentioned in Section 72. The 

compensation may be adjudged either as a quantitative or as compensatory 

interest. 
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12.9 The Adjudicating Officer, thus, has been conferred with power to direct for 

making payment of compensation or interest, as the case may be, “as he 

thinks fit” in accordance with the provisions of Sections 12,14,18 and 19 

of the Act after taking into consideration the factors enumerated in Section 

72 of the Act. 

12.10 The Adjudicating Officer in his order observed that the allottee has 

deposited the amount in 7 installments instead of one go as per allotment 

letter and the last installment was to be deposited by 31.01.2018 and after 

depositing the entire amount the allottee/complainant had the right to claim 

possession.  The entire consideration of the flat was not deposited by 

30.01.2018 and from the perusal of the receipts of the deposits it reveals 

that the deposits have been made in the month of May-June 2019 

collectively.  He further observed that the last amount or the complete 

amount of the flat was deposited in the month of June 2018 and, thereafter, 

the respondent had issued demand letter for Registry raising the charges 

for freehold, water, sewer, parking etc. and the same were deposited in the 

month of September 2018.  The letter was issued by the respondent to the 

complainant/allottee for Registry within 6 months, therefore, it cannot be 

said that the complainant/allottee has suffered any loss which has to be 

compensated, and rejected the complaint.  

12.11  It appears that the Adjudicating Officer has misread the dates shown in the 

receipts submitted by the allottee/appellant which are in fact the dates of 

print of the receipts.  For example the amount of Rs.641195.00 was 

deposited on 30th January 2018 while the print date of the same is 10th May 

2018 (Annexure-15, page 139 of the appeal).  Same is the position in all 

the receipts (Annexures 15 to 24 of the appeal).  Further as per demand 

letter dated 01.09.2018 the appellant was required to deposit an amount of 

Rs.16,22,725.00 by 31.10.2018, whereas the complainant/appellant 

deposited the same on 15.09.2018.  Therefore, in our considered view the 

Adjudicating Officer misread the dates mentioned in the aforesaid receipts 

and took into consideration the date of print as the date of payment and 

complaint of the appellant has been rejected without appreciating the 

correct facts and the record, hence the impugned order is not sustainable in 

the eye of law.  Issue no. (3)  is answered accordingly.  
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13.  Further learned counsel for the respondent, during the course of arguments 

on 27.07.2022, admitted the payment of unit/flat and rest of the payment in 

the month of September 2018 in pursuance to demand letter dated 1st 

September 2018 which were to be paid by 31.10.2018 (Annexure no. 8, 

page 63 of the appeal). 

14.  On examination we found force in the submissions of learned counsel for 

the appellant.  We allow the appeal in part and set aside the impugned 

order dated 27.12.2019 passed by the Adjudicating Officer in Complaint 

No. ADJ/LKO162/10/1070/2019 and remand back the matter to the 

Adjudicating Officer for fresh determination of compensation as per the 

parameters of Section 72 of the Act 2016, within one month.   

14.  The parties are directed to appear before the Adjudicating Officer on 

02.11.2022. 

15.  Registry is directed to communicate this order to the Secretary UPRERA 

for placing the same before the Adjudicating Officer along with the record 

of Complaint No. ADJ/LKO162/10/1070/2019 on the date fixed by us.  

 Dated: 29th September,2022 
 Shakir      (K. K. Jain)                (D. K. Arora)        


