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        AT 

          LUCKNOW.       

 
                Appeal No.424 OF 2023 

 
 Siddharth Bhargava     ……..                        Appellant. 
 

          Vs. 
 

Uppal Chaddha Hi-Tech Developers Pvt.Ltd.    ….         Respondent. 
 
    

 
Hon’ble Mr. Justice Suneet Kumar, Chairman.  
Hon’ble Mr.Devindar Singh Chaudhry, Technical Member. 
 

1. Heard Sri Sunendra Kumar, learned counsel for appellant and Smt. 

Surangama Sharma, learned counsel for respondent. 

2. On the consent of the parties, the appeal is being decided on merits. 

3. The appellant/allottee by the instant appeal is raising challenge to the 

order dated 28.03.2023, passed by the Uttar Pradesh Real Estate 

Regulatory Authority (for short, Regulatory Authority), at Gautam Budh 

Nagar, in Complaint No.NCR145/06/96082/2022 (Siddharth Bhargava v. 

Uppal Chaddha Hi-Tech Builders Pvt Ltd.), whereby, the complaint came 

to be rejected as unit of the appellant came to be cancelled and third party 

interest was created thereon, and it was further directed that the amount 

deposited by the appellant towards the unit being less than 20 per cent of 

the sale consideration is not refundable. 

4. By the instant appeal appellant is seeking quashing of the impugned order 

dated 28.03.2023, further, a direction has been sought to the respondent 

promoter to handover possession of flat No. T-4/1001, along with delay 

interest. The relief ‘c’ in regard to quashing of the cancellation 

letter/communication dated 16.11.2022. came to be amended deleting the 

prayer as the unit of the appellant never came to be cancelled by the 

respondent.  
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5. The sole question that arises for consideration is as to whether the 

impugned order, passed by the Regulatory Authority, is just, lawful and 

sustainable in the eye of law, and/or, in the alternative whether appellant 

is entitled to possession of the allotted unit along with interest thereon. 

6. This Tribunal upon hearing rival contentions at length on 05.08.2025, 

passed by the following order : 

 “Heard Sri Sunendra Kumar, learned counsel for appellant allottee 
and Ms.Surangama Sharma, learned counsel for respondent.  

Learned counsel for respondent promoter submits that the 
respondent does not desire to file objections to the memo of appeal. 
This Tribunal on 21.07.2025 had directed that in the event 
objection/written statement is not filed by the respondent, the 
appeal shall proceed ex parte against the respondent.  

Learned counsel for appellant, at the outset, submits that the 
appellant would be satisfied to press prayer clause “b” i.e. seeking 
a direction to the respondent promoter to handover the possession 
of flat no. T-4/1002 along with delay interest till handing over 
possession of the unit. It is further submitted that the appellant does 
not desires to press prayer “E” with regard to refund of the 
deposited amount along with interest thereon. The appeal, in the 
circumstances is confined to prayer (b) alone. 

Short question that arises for consideration is whether the appellant 
was allotted the unit T-4/1002 by the respondent promoter, and/or, 
whether the appellant allottee is entitled to possession of the unit 
along with delay interest on his deposit.  

The appellant allottee is challenging the impugned order dated 
28.03.2023, passed by the Regulatory Authority at Gautam Budh 
Nagar in complaint no.145/06/96082/2022, Siddhartha Bhargava 
Vs. M/s Uppal Chadha Hi-Tech Developers Pvt. Ltd. It is 
submitted that Regulatory Authority committed an error on facts of 
the case while clubbing and deciding two other complaints along 
with the instant complaint. It is submitted that the facts of the 
present complaint is distinguishable from other two complaints. In 
the present case, appellant had sought possession and delay 
interest, whereas, in respect of the other two complaints, the 
allotment/agreement of the unit came to be cancelled, hence a 
direction came to be issued that the amount be refunded by the 
promoter in terms of the agreement in all the complaints. In this 
backdrop, it is submitted that Regulatory Authority committed an 
error in not deciding the relief claimed by the appellant for 
possession of the unit. 

The appellant had applied and booked a flat, bearing number T-
5/1010 in the residential scheme of the respondent, namely, 
“DREAM HOMES”. The allotment was a provisional allotment. 
The application no.57377, dated 03.04.2013, for the unit records 
that the aforenoted unit came to be allotted at payment of Rs. 2 
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lacs. The details of the unit, as well as, the sale consideration at 
Rs.21,83,440/- was duly recorded. Further, it has been provided 
that the unit shall be delivered within 48 months, plus, 3 months 
grace period. The respondent promoter issued a receipt for the 
deposit on 10.06.2013. Thereafter, the appellant deposited an 
additional amount at Rs.1,93,835/- for which receipt came to be 
issued on 28.10.2013. In other words, the appellant had deposited 
Rs.3,93,838/-. Thereafter it appears that the respondent vide e-mail 
dated 19.05.2016 informed the appellant of the allotment of a new 
unit bearing no.T-4/1002/2BHK.  

It appears that the appellant protested the allotment of a new unit, 
aggrieved, carried his grievance before the Delhi State Consumer 
Disputes Redressal Commission, inter alia, claiming for change of 
the unit. The petition came to be disposed of vide judgment and 
order dated 18.04.2022, wherein it was held that the respondent 
promoter was entitled to change the unit as per the terms and 
conditions of the agreement. Thereafter, appellant vide 
communication (e-mail) dated 28.05.2022 expressed his consent 
for the new allotted unit. It appears that the respondent did not 
demand any further deposits, neither, appellant allottee made 
further payment as per the schedule. Aggrieved, appellant 
instituted a complaint under Section 31 before the U.P. RERA on 
20.06.2022 seeking possession and delay in respondent promoter 
put in appearance and filed objections only on two grounds (i) 
maintainability of the complaint being barred by principle of res 
judicata (ii) the complaint is out of the ambit of Section 18 of 
RERA Act. 

On specific query, learned counsel for respondent submits that it 
was not pleaded or objected that the unit was cancelled, and/or, that 
the appellant was not an allottee of the new unit i.e. T-4/1002. At 
this stage, learned counsel for respondent, on instructions, submits 
that the unit, namely, T-4/1002, has since been cancelled and 
allotted to third party. Learned counsel for respondent, however, 
submits that she will seek instructions and file an affidavit as to 
whether any alternative unit is available with the promoter, and 
disclose the date of conveyance of the unit. 

 List this case for orders on 14.08.2025.” 
 

7. On specific query, learned counsel for the respondent submits that 

alternate unit is not available in the project, however, on instructions 

from the Authorized Representative of the respondent promoter, learned 

counsel submits that the respondent promoter is ready to refund the 

amount deposited along with interest @ MCLR+1 per cent and also to 

pay at Rs. 1,00,000/- towards compensation to the appellant. The learned 

counsel for the appellant submits on instructions that appellant would be 

satisfied to settle the matter as Rs. 12 lakh towards compensation and 

refund of deposit along with interest. 
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8. The facts, inter se, parties, are not in dispute. The appellant had applied 

for booking of three units/apartments in the respondent’s residential 

project, namely, ‘Dream Wave City’, which came to be duly allotted on 

03.04.2013. Pursuant thereof, appellant deposited Rs. 3,93,838/- on 

28.10.2013 in respect of each unit. The following flats came to be allotted 

provisionally : 

   Tower 5/1010/2BHK 

   Tower 5/1009/2BHK 

   Tower 5/1110/2BHK 

9. The  dispute  in  the  present  appeal  is  confined  to  unit  bearing  No.T-

5/1010/2BHK. It is not being disputed by the respondent counsel that the 

other units, namely, 1009 and 1110 came to be duly cancelled by the 

promoter after due communication to the appellant. The amount 

deposited therein came to be forfeited in terms of the impugned order. It 

is not being disputed, however, by the respondent that the unit which is 

subject matter of the present appeal i.e. unit no. 1010, at no point of time 

came to be cancelled by the respondent.  

10. As per the clause 18-A of the terms and conditions of the allotment, the 

unit was to be delivered within 48 months with grace period of three 

months i.e. on or before 03.10.2017. In the mean time respondent vide e-

mail dated 19.05.2016, offered a new allotted unit i.e. converting the 

provisional allotment to actual allotment i.e. as against unit T-

5/1010/2BHK, appellant was allotted unit T-4/1002/2BHK. In response, 

appellant vide e-mail of the same date submitted a reply, wherein, inter 

alia, it was stated that since the respondent has kept the appellant in 

darkness by offering two flats instead of three and has subsequently 

changed the location of the project, therefore, appellant expressed that he 

no longer is interested in the project, consequently, demanded refund of 

the deposited amount within 15 days.  

11. The respondent, admittedly did not concede to the request/demand of the 

appellant and till date neither the allotted unit came to be cancelled, nor 

the amount deposited towards allotted unit came to be refunded. In other 

words, the agreement, inter se, parties subsisted insofar as it relates to the 
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unit, which is subject matter of this appeal. Thereafter, respondent vide 

communication dated 21.06.2018, cancelled the earlier two units. 

However, present unit never came to be cancelled.  

12. Aggrieved, appellant preferred a complaint before the Delhi State 

Consumer Commission (for short, ‘Consumer Commission’) in 2019, 

inter alia, seeking orders against the respondent promoter that the units 

earlier allotted could not have been changed without prior consent of the 

allottee. The complaint came to be rejected by the Consumer 

Commission vide judgment and order dated 18.04.2022, holding therein, 

that respondent promoter was entitled as per terms and conditions of the 

allotment to change the provisionally allotted unit.  

13. The appellant thereafter vide communication dated 28.05.2022, expressed 

his willingness and readiness to take possession of the allotted unit 

offered by the promoter i.e. unit no.T-4/1002/2BHK. The respondent did 

not make any offer of possession of the unit, aggrieved, appellant was 

constrained to prefer complaint under Section 31 of the Act, 2016, on 

20.06.2022. The complaint came to be clubbed with the other complaints 

in respect of the other two cancelled units. 

14. The Regulatory Authority, relying upon the facts of the earlier two units, 

dismissed the complaint of the appellant also in respect of the present 

unit, on an impression that all the units came to be cancelled. Admittedly, 

the present unit never came to be cancelled. The respondent appeared and 

contested the complaint, wherein it was not the stand of the respondent 

promoter that the unit, which is subject matter of the complaint and the 

present appeal came to be cancelled.  

15. In the present appeal, for the first time, on instructions, learned counsel 

for respondent has made a statement that the unit has been transferred by 

way of conveyance on 24.06.2020 to a third party. In other words, during 

pendency of the proceedings before the Consumer Commission and the 

Regulatory Authority, it was not disclosed by the respondent that the unit, 

which is subject matter of the present controversy came to be transferred 

to third party without cancelling the unit/agreement. Further, it is 

admitted by the respondent that the amount deposited towards the unit 

never came to be refunded pursuant to the request made by the appellant 
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on 19.05.2016. In other words, the agreement inter se parties was kept 

alive and without terminating the lien thereon, the unit came to be 

transferred to a third party illegally and probably at an escalated price. 

16. The respondent suppressed the material fact, which was relevant and 

necessary in deciding the lis inter se parties. In the aforenoted backdrop, 

learned counsel for respondent, on instructions, submits that since the 

respondent is not in a position to offer the allotted unit, but agrees to 

refund the amount along with interest thereon at prescribed rates and 

further pay compensation, towards damages caused and suffered by the 

appellant for illegally transferring the allotted unit to a third party, 

without cancelling the agreement, and retaining the deposit for over eight 

years. In other words, it is submitted that the matter, inter se parties, be 

settled having regard to the rigor of Section 52 of the Transfer of 

Property Act, 1882. The respondent is not in a position to hand over the 

unit, and does not desire to non-suit the third party at this stage. The 

learned counsel for the appellant has no objection.  

17. In the backdrop of the admitted facts, respondent promoter has indulged 

in unfair, and fraudulent practice to harm the appellant. The unit came to 

be transferred without terminating the lien thereon. After transfer of the 

unit the deposited amount was retained by the respondent and utilized by 

the promoter. In terms of Section 18(1) and 18(3) of Act, 2016, appellant 

would not only be entitled to refund of deposit and interest thereon, but  

in lieu of the unit also compensation. The compensation to be awarded is 

not penal but compensatory. The demand of the appellant for 

compensation at Rs.12 lakh, in our opinion, is not justified. Having 

regard to the fact that the respondent is not in a position to handover 

possession of the unit, and/or alternate unit, appellant would be entitled to 

a fair compensation. 

18. In view thereof, having regard to the facts and circumstances of the case 

and the admission and consent of the parties to settle the lis, the appeal is 

being disposed of by passing the following orders : 

(i) The impugned order dated 28.03.2023, passed by the Regulatory 
Authority is set aside and quashed. 

(ii) The respondent to refund Rs.3,93,838/- along with interest thereon 
at MCLR+1% w.e.f. 28.10.2013 till the date of payment. The 
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payment to be made by the respondent to the appellant within 45 
days from the date of uploading this order on the portal of 
Tribunal. 

(iii) The compensation, in lieu of the unit, is assessed at Rs. 6,00,000/- 
to be paid by the respondent to the appellant within 45 days from 
the date of uploading this order on the portal of Tribunal, failing 
which, appellant would be entitled to interest on the amount at 
MCLR+1% till the date of payment.  

(iv)     No order as to costs. 

Dated : 17.09.2025 
Irfan         

                                (Devindar Singh Chaudhry)       (Suneet Kumar)   


