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Hon’ble Mr. Justice Suneet Kumar, Chairman. 
Hon’ble Mr. Rameshwar Singh, Administrative Member. 
 

1. Heard Sri Sachin Gupta, learned counsel for appellant and Ms.Surangama 

Sharma, learned counsel for respondent promoter and perused the record. 

2. The appellant allottee is partially aggrieved by the impugned order dated 

31.03.2021, passed by the U.P.Real Estate Regulatory Authority at 

Gautam Budh Nagar (in short, ‘Regulatory Authority’), in complaint 

no.NCR144/08/58016/2020, wherein, a direction came to be issued to the 

respondent promoter to handover possession of the unit before 

31.10.2021, failing which, refund the deposit. A further direction came to 

be issued to pay interest w.e.f. 01.02.2017 till OC/CC or offer of 

possession whichever is later. 

3. The appellant allottee, by the instant appeal seeks possession of the unit 

and interest w.e.f. 24.10.2015 till handing over possession of the unit. 

4. The short question that arises for consideration is as to whether appellant 

is entitled to possession and interest w.e.f. 24.10.2015. 

5. The facts, inter se, parties are not in dispute. 

6.  The respondent promoter floated a project in the name and style “Wave 

City” at NH-24, Ghaziabad, U.P. for sale of plots. Plot No.437, Sector 17, 

Limewood Enclave, measuring 330.10 sq.yards, came to be allotted to the 



2 
 

appellant and co-allottee Vivek Garg on 13.09.2010. The sale 

consideration of the unit was at Rs.27,49,733/- plus taxes. The builder 

buyer agreement (BBA) came to be executed on 22.10.2012. As per 

terms and conditions of the agreement, unit was to be handed over within 

36 months i.e. on or before 23.10.2015. Against the sale consideration, 

appellant deposited only Rs.21,40,388/-. Admittedly, the project got 

inordinately delayed. Consequently, aggrieved appellant instituted a 

complaint under Section 31 of Real Estate (Regulation and Development) 

Act, 2016 (for short, Act 2016) on 12.08.2020 seeking relief of alternate 

plot in the event the allotted plot is not available, as well as, interest on 

deposit for delayed period. It was further prayed that in the event 

respondent promoter is unable to provide the allotted/alternate plot, the 

money be refunded.  

7. The respondent promoter appeared and contested the complaint. An 

undertaking was furnished by the respondent promoter on 06.01.2021, 

before the Regulatory Authority, that the unit will be handed over to the 

appellant allottee by October, 2021. In view thereof, the impugned order 

came to be passed. 

8. By the instant appeal, appellant seeks quashing of clause 4 (direction) of 

the impugned order directing refund of the deposited amount along with 

interest thereon, further, seeks modification of clause 2 of the impugned 

order claiming maintenance w.e.f. 23.10.2015 as against 01.02.2017. 

9. Learned counsel appearing for respondent submits that the respondent 

promoter appeared before the Regulatory Authority and contested the 

complaint by filing objections. In paragraph-1 of the objection it has been 

categorically stated that the unit would be handed over within 36 months 

from the date of agreement i.e. on or before 22.10.2015. The date of 

allotment and date of agreement was also not disputed. 

10. On specific query, learned counsel for respondent admits that after 

passing of the impugned judgment and decree, neither the unit has been 

handed over, nor, the amount deposited has been refunded to the 

appellant allottee. In other words, respondent promoter continued to hold 

the deposit, meaning thereby, that the respondent had agreed to handover 
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possession of the unit, instead of refund. The appellant allottee claims 

possession of the unit. 

11. Learned counsel for appellant has drawn our attention to the 

communication dated 24.04.2025, issued by the respondent promoter 

wherein, an offer was made for execution of the agreement to sale of an 

alternate plot bearing no.577, Sector 17, Wave City, as against the 

allotted unit bearing plot no.437. 

12. In rebuttal, learned counsel for respondent submits that the said 

communication has since been withdrawn by e-mail dated 12.08.2025. 

13. Be that as it may, it is not in dispute that the respondent had not refunded 

the deposit as per the impugned order. In other words, respondent 

promoter had undertaken to provide possession of the unit. The 

possession of the unit till date has not been provided despite respondent 

receiving occupancy certificate/completion certificate (OC/CC) on 

04.12.2024. It is further submitted that till date the allotted unit or the 

alternate unit has not been cancelled by the respondent. 

14. In view thereof, appellant is entitled to possession of the unit/alternate 

unit as the case may be. The delay interest granted by the impugned order 

is w.e.f. 01.02.2017 is on misreading of clear undertaking given by the 

respondent promoter before the Regulatory Authority that the project 

would be completed within 36 months from the date of allotment. In view 

thereof, appellant would be entitled to interest w.e.f. 23.10.2015 till the 

date of handing over physical possession of the unit at MCLR+1% in 

terms of proviso to Section 18(1) of Act, 2016. The question is answered 

accordingly. 

15. The appeal is allowed. The impugned order dated 31.03.2021, passed in 

Complaint No.NCR144/08/58016/2020, shall stand modified to the 

extent herein above. 

16. No order as to cost. 

17. It is clarified that no other point or ground was pressed by the respective 

parties. 

Dated : 11.02.2026 
Irfan               (Rameshwar Singh)                 (Suneet Kumar) 


