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1. The appellants-Mr. Devevendra Nath & Ms. Archana Pandey have preferred the instant

appeal against the impugned judgment and order dated 21.12.2018 passed by the Regulatory

Authority, in Complaint case No. 120185710 (Devevendra Nath & Archana Pandey vs.
Panchsheel Buildtech Pvt. Ltd). Vide order dated 21.12.2018, the Regulatory Authority
has directed the respondent to provide interest @MCLR+1% for the delayed period w.e.f.

24.02.2017 till the date of possession and the amount of this interest shall be adjusted in final

payment made by the complainants/allottees to the respondent-Builder Company. If the

complainants/allottees delay in making the payment, the respondent/promoter is also entitled

to get interest on that amount with the same rate of interest i.e. @ MCLR+1%.



2. In brief, the facts of the complaint case are as below:-

2.1.

2.2

The complainants-Mr. Devevendra Nath & Ms. Archana Pandey booked a Flat at Tower
No.6, Flat No.1303, admeasuring 1755sq.ft. in “Panchsheel Hynish” (Phase-I) and made a
payment of Rs.23,48,093/- against the total cost of Rs.25,36,725/-. As per Builder-Buyer
Agreement dated 24.08.2013, the possession of the apartment was to be given within 42
months from the date of booking. The expected period of delivery of possession was
24.02.2017. Till date, the promoter/respondent has not given the possession of the Unit/Flat
in question to the complainants/allottees and more than 11 months have passed. Thereafter
the complainants filed the complaint on 15.01.2018 before the Regulatory Authroity praying
for relief that promoter/Builder Company be directed to refund the entire deposited amount
along with interest at the rate of 24% per annum from the date of deposit.

The main version of respondent/Promoter-Builder Company is that due to economic slow
down the Project could not be completed, but inspite of that the respondent/Promoter
managed the money any way and after completing the Project obtained Occupancy
Certificate on 30.01.2018. In the present circumstances, the respondent-Builder Company is
not in a position to return the amount deposited by the complainants, hence the complaint be

dismissed.

2.3 After hearing both the parties, the learned Regulatory Authority has passed the impugned

judgment and order dated 21.12.2018 as below:
“The respondent is directed to provide interest @MCLR+1% for the delayed
possession w.e.f. 24.02.2017 till the date of possession and the amount of this
interest shall be adjusted in final payment made by the complainants/allottees to
the respondent-Builder Company. If the complainants/allottees delays in making
the payment, the respondent/promoter is also entitled to get interest on that

amount with the same rate of interest i.e. @ MCLR+1%".



3. Being aggrieved by the afore-stated order dated 21.12.2018, the appellants/complainants have

preferred the instant appeal with the following contentions:

3.1 That in para no.2 of page no.5 of the impugned order it is mentioned that complainants
were agreed to take possession provided Promoter pays 18% interest for delayed period.
Complainants want to inform that they never made any such statement by any means in their
complaint or during hearing before the Hon’ble Bench.

3.2That as per Section 2(za)(i) of the Act, 2016 ‘the rate of interest chargeable from the
allottee by the promoter, in case of default, shall be equal to the rate of interest which
the promoter shall be liable to pay the allottee, in case of default’.

The above said definition was ignored by the Hon’ble Bench in the said order. UPRERA
on its website has clearly described that ‘the rate of interest payable by either the
promoter or the allottee shall be the same’ and in this case Promoter has already charged
interest rate @18% p.a.

4 The objective of the RERA Act is - “to establish the U.P. Real Estate Regulatory Authority
for regulation and promotion of the real estate sector and to ensure sale of plot, apartment or
building, as the case may be, or sale of real estate project, in an efficient and transparent
manner and to protect the interest of consumers in the real estate sector and to establish an
adjudicating mechanism for speedy dispute redressal and also to establish the Appellate
Tribunal to hear appeals from the decisions, directions or orders of the U.P. Real Estate

Regulatory Authority and the adjudicating officer and for matters connected therewith or



I1.

I11.

incidental thereto’, but the same was not taken into notice by Hon’ble Bench while passing
the impugned order.
5 In view of the facts mentioned as above, the appellants pray for the following relief(s):-
To cancel/suspend order dated 21,12,2918 passed by Bench No. 01, U.P. Real Estate
Regulatory Authority, Greater Noida, Uttar Pradesh in complaint case No. 120185710.
To direct the Promoter to provide full refund of the amount paid for the Unit together with
interest payable on as per Section 2(za) of ‘THE REAL ESTATE (REGULATION AND
DEVELOPMENT) ACT, 2016 from the date of booking i.e., 24.08.2013 till date.
To direct the Promoter to pay Compensation as deemed fit for delayed possession and

mental agony.

6 REPLY ON BEHALF OF RESPONDENT AGAINST THE APPEAL.

6.1 The present appeal is misconceived, vague, afterthought and baseless and suffers from
inherent inconsistency, and as such deserves to be dismissed.

6.2The present appeal, is neither maintainable nor sustainable both in facts and in law.
Moreover, the facts and circumstances, as stated in the Appeal, do not disclose any cause of
action against the respondent.

6.31t 1s submitted that there has been no deficiency in the services of respondent, the
construction of the said apartment was completed long back and possession was also offered
on 29.01.2018. It is also submitted that all the demands raised by the respondent was just,
and legal as per terms and conditions of the Builder-Buyer Agreement.

6.4 The Offer of Possession was issued on 29.01.2018 to expedite the process for getting the
execution and registration of sub-lease deed, the contention of the appellants that the delay is
being caused in handing over possession is baseless and unfounded, it is the appellants who
have been deliberately delaying in clearing outstanding dues towards the said allotted Unit.

6.5 Without prejudice, the respondent is ready and willing to execute and register the sub-lease

deed in favour of the appellants in respect of the said Unit subject to that the Appellants



b)

makes payment on account of stamp duty, other legal expenses and GNIDA penalty on
account of delay in registration of sub-lease deed.
6.6 The appeal filed by the appellants against the impugned order dated 21.12.2018 is sought to

be rejected on the following grounds:

GROUNDS

Because as per the said Agreement, the respondent agreed to complete the construction of the
said Flat within a period of 42 months with an additional grace period of 6(six) months subject
to the receipt of requisite building/revised building plans/other approvals and permission from
the concerned authorities, and force majeure conditions. It is placed on record that the
respondent on completion of the construction of the said Flat/Project has issued the Offer of
Possession for offering possession of the said Flat to the appellants. It is the appellants who are
deliberately delaying in taking possession of the said Flat and raising unwarranted issues for the
malafide intention.

Because it is denied that the respondent failed to complete the construction of the said project
within time and failed to handover possession of the apartment to the appellants as per terms of the
allotment letters and Agreement. It is submitted that after issuing the allotment letter and after
obtaining all the necessary approvals from the concerned authorities in respect of the said Project
Greater Noida Industrial Development Authority “GNIDA” granted sanctioned letter dated
21.05.2014, and the respondent herein carried out the development works on the said project.
Because the respondent completed the construction of the said project as per agreed terms and
conditions of the Builder-Buyer Agreement on committed time period as per mention possession
clause and subsequent thereto applied to Greater Noida Industrial Development Authority (herein
“GNIDA® for grant of part occupancy certificate GNIDA, vide its letter dated 30.12.2016 (as per
old Plan) and 30.01.2018, granted part occupancy certificate in respect of the said Units.



d)

g)

h)

i)

However, after making part payments, which were also not made in time, the appellants failed to
pay the installments as per the terms of the agreed Payment Plan, opted by them. The respondent
sent several demand letters in this regard, but the appellants, for the reasons best known to them,
failed to pay the outstanding amounts/installments as per the terms of the Agreement for allotment.
Because subsequent thereto, the respondent sent several demand letters/reminders dated
18.04.2018, 02.05.2018 and 12.06.2018 besides other several letters, but the appellants had
failed/neglected to pay the outstanding amount/installments as per the terms of the payment
Plan opted by them.

Because it is submitted that the date of possession as per the said Agreement is tentative and is
dependent on several factors as enumerated in the said agreement. The amount paid by the
appellants are in relation to the demands made in this respect by the respondent based on the
stage of completion of the said Project and as on today a sum of Rs.23,94,870/-(Rupees Twenty
Three Lakhs Ninety Four Thousand Eight Hundred Seventy only) still subsists.

Because it is submitted that the appellants have deliberately stopped paying the installments in
violation of terms of agreement, therefore, they are not entitled to any kind of relief and
respondent may be absolved of any liability to pay any damages and not entitled to pay any
compensation in this regard.

Because the respondent has invested huge amount of money in completion of the said Project
with the help of creditors and now due to financial crises respondent is suffering from heavy
losses.

Because the appellants did not show any interest in the property due to reason of Real Estate
slow-down in market. They invested the money in the said Project only for investment
purposes.

The prayers made in the instant appeal are clearly untenable as the appellants are trying to extort
money with excess interest beyond the agreed terms of the Builder-Buyer agreement executed
between them. Thus, there is no fault on the part of the respondent and the present appeal be

dismissed with cost.



7 ISSUES

On the pleadings of both the parties following issues are framed:
(1)  Whether the Project of the respondent-Builder Company (Promoter) is delayed?
(1)  Whether the appellants-complainants are entitled to get refund of the entire deposited
amount along with interest? If so, what would be the rate of interest?
(i11) Whether the appellants are entitled to get compensation for mental agony and

harassment as per provisions of Section 18 of the RERA Act, 2016?

8 FINDINGS

Issue No.(i) : -Under this issue, we have to examine --- Whether the project of respondent-Builder

Company is delayed?

The record transpires that the appellants booked a Flat No. 1303 at Tower No.6, admeasuring 1755
sq. ft on 24.08.2013 in “Panchsheel Hymish” (Phase-I) and made payment of Rs.23,48,093/- against
the total sale consideration of Rs.25,36,735/-. As per Builder-Buyer Agreement dated 24.08.2013 the
possession was to be handed over to the appellants by 24.02.2017 subject to six months grace period
1.e. 24.08.2017. It 1s ample clear from the record that the Occupancy Certificate was obtained by the
respondent-Builder Company on 30.01.2018 and as per Builder-Buyer Agreement dated 24.08.2013,
the date of delivery of possession was 42 months subject to six months grace period i.e. 24.08.2017.
In this context Clauses 7 and 8 of the Builder Buyer Agreement dated 24.08.2013 are

reproduced below:-

“7. The construction of the apartment is likely to be completed in 42 months from the
Date of Booking/Sanction of Plan from the authority subject, however, to force Majeure
circumstances, regular and timely payments by the Allottee(s), availability of building
material etc, change of laws by Governmental/local authorities etc. No claim by way of



damage, compensation shall lie against the Company in case of delay in handing over the
possession on account of the aforesaid reasons or any other reasons beyond the control
of the Company.

8. In case the Company is unable to construct the Apartment within aforesaid stipulated
time or within further extended period of six months from the aforesaid stipulated time
whichever is later subject to aforesaid reasons, the Company will compensate the
Allottee(s) for delayed period (@Rs.5/- per sq. ft. per month in respect of leasable area,
provided that Allottee(s) has/have paid all payments or the installments in stipulated time
as per their opted payment plan. On the other hand, if the Allottee(s) fails to take the
possession of the Apartment within 45 days from the date of asking him/her/them to take
the possession, Allottee(s) shall be liable to pay watch and ward” charges (@Rs.5/- per
sq. ft. per month in respect of leasable area for the period of Allottee(s) delays in taking
possession”.

In the instant case the respondent Builder Company has given offer of possession on

29.01.2018 to the appellants and completion certificate was obtained on 30.01.2018and in view of
the provisions of Section 19(10) of the Act, 2016 the appellants are at liberty to take possession of
the Flat in question till 30.03.2018 but failed to take possession.

For perusal Section 19(10) of the Act, 2016 is noted as below:

“Every allottee shall take physical possession of the apartment, plot or building as
the case may be, within a period of two months of the occupancy certificate issued
for the said apartment, plot or buildings, as the case may be.”
If we take the date of “offer of possession” which is 29.01.2018, into consideration and count

it from the date of delivery of possession i.e. 24.08.2017 (including six months grace period)
then there is a delay of 5 months 8 days.

On any scale, this delay of 5 months and 8 days cannot be termed as ‘inordinate delay’ and if
it is so, then it can not be said a “valid ground” for rfund of the amount deposited by the
appellants with the respondent-Builder Company.

In the eyes of law, as provided under Sections 18, 19(4) of the Act, 2016 the appellants are
entitled utmost to get interest for the delayed period w.e.f. 24.02.2017 till the date of
completion certificate and the same has been awarded by the Regulatory Authority vide order

dated 21.12.2018.



It is also pertinent to mention here that when the respondent-Builder Company had obtained
Completion Certificate on 30.01.2018 it means the project in question is complete and now the
appellants should come forward to take the possession of Unit/Flat in question, when offer of
possession has been given on 29.01.2018, and the appellants failed to accept the same then the
appellants neither can claim interest for the period after 30.01.2018 nor can claim any sort of
compensation.

Issue No.1 is decided, accordingly.

9  Issue No.(ii) : Under this issue, we have to ascertain --- Whether the appellants/complainants

are entitled to get refund of the deposited amount along with interest ? If so, what would be the rate

of interest ?

From the discussion made in Issue No.(i), we hold that the appellants/complainants are not entitled
to get refund of their deposited amount along with interest as there is no inordinate delay on the part
of respondent-Builder-Company to complete the Project and to hand over possession of the Flat in
question to the appellants. Legally speaking, the Builder-Company should give an offer of possession
after obtaining Completion Certificate i.e. after 30.01.2018, but gave offer of possession one day
before, obtaining Completion Certificate i.e. 29.01.2018. Therefore, it is desirable in interest of
justice to issue revise demand notice by the Builder Company after adjusting the amount of delayed
period payable to the appellants.

The record also reveals that certain demand has been raised by the respondent builder-company.
This demand is as per Builder-Buyer Agreement (BBA) or not. Now, we have to examine this aspect.

For the purpose, we perused Clause 7 and 8 of BBA and also perused the record.

As per demand note dated 12.06.2018 and account statement dated 18.04.2018 and 01.02.2018
(enclosed as Annexure 3 to the written submission of the appellants) it seems that the builder
has not given any credit to the buyer towards delay in handing over possession to the appellant.

The builder-company got completion certificate on 30.01.2018 and BBA relates to 24,08.2013,



the project was to be delivered within 42 months with grace period of 06 months (i.e. within
48months), therefore as per BBA the original date of handing over the possession was
24.02.2018/24.08.2017. It appears that the offer of possession has been given on 29.01.2018,
which is delay by more than 05 months. However, RERA has observed vide order dated
21.12.2018 to provide interest @ MCLR+1% for the delayed period w.e.f. 24.02.2017 and the
respondent-Builder Company has no grievance against this order, therefore, the Builder
Company should issue demand note after adjustment of this interest amount in final payent at
the time of delivery of possession to the appellants. The Builder can also demand the other
charges strictly as per terms and conditions of Builder-Buyer Agreement. Holding charges
cannot be demanded, till correct demand letter is issued. After applicability of Real Estate
(Regulation & Development) Act, 2016 i.e. 01.05.2016 the builder may charge interest
@MCLR+1% from buyer (if any) on delayed payment.
Issue No.(ii1) is disposed of, accordingly.

10 Issue No.(iii): --Whether the appellants are entitled to get compensation for mental agony and

harassment as per provisions of Section 18 of the RERA Act, 2016?

With respect to this issue, it is worthwhile to note here that there is no inordinate delay on the
part of respondent Builder-Company to complete the Project and to hand over the possession of the
Flat in question. There is a short delay of 5 months and 8 days and for that delay period the interest
has already been given, hence, in our opinion, it is not proper to express any thought as to
compensation.

Issue No.(iii) is disposed of accordingly.
In the light of the aforesaid discussion, the impugned judgment/order dated 21.12.2021 is

confirmed subject to a bit modifications.

ORDER
The impugned judgment/order dated 21.12.2018 as passed by the learned Regulatory Authority

is confirmed subject to a bit modifications as observed under issue no.2.



(K.K. Jain) (T.B. Singh).

Technical Member Judicial Member.
Dated: Nov.26, 2021.
VKks.
Judgment, signed, dated and pronounced in open Tribunal/Court.
(K.K. Jain) (T.B. Singh).
Technical Member Judicial Member.
Dated: Nov.26, 2021
VKks.
(K.K. Jain)

Dated: 26.11.2021
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(T.B. Singh)



