BENCH NO.1.

THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL

AT
LUCKNOW.
Appeal No.470 OF 2022
Subhash Chauhan Appellant.
Vs.
Urbainia Spaces Pvt Ltd.  ............ Respondent.

Hon’ble Mr. Justice Suneet Kumar, Chairman.

Hon’ble Mr. Rameshwar Singh, Administrative Member.

1.

Heard Sri Amit Yadav, learned counsel for appellant and Sri Vineet
Tripathi, Advocate, holding brief of Sri Osama Ahmad Abbasi, learned

counsel for respondent promoter and perused the record.

At the outset, learned counsel for appellant points out that stop order came
to be passed against the respondent on 09.10.2025 and cost was imposed.
Thereafter, again on 30.10.2025, stop order came to be passed as the
respondent counsel was not cooperating. On 07.01.2026, it was directed
that in the event the respondent does not deposit the cost, the case shall
proceed ex parte. On query, learned counsel appearing for respondent

submits that the respondent is unable to deposit the cost.

The appellant allottee, by the instant appeal is raising challenge to the
judgment and order dated 21.08.2020, passed by the Real Estate
Regulatory Authority, at Greater Noida (in short, ‘Regulatory
Authority’), in complaint no.NCR144110619/2019 (Avadhesh Infotech
Pvt.Ltd.Vs.Urbainia Spaces Pvt.Ltd.), wherein a direction came to be
issued to the appellant allottee to pay the instalment/balance amount
towards the unit and thereafter the respondent promoter was directed to

handover possession of the unit on or before 31.10.2020.



The appellant 1s aggrieved by the impugned order submitting that the
appellant seeks refund of his amount, admittedly, the project as on date is
incomplete, occupancy/completion (OC/CC) certificate till date has not
been received. It is urged that appellant is entitled to withdraw from the

project.

The short question that arises for consideration is as to whether appellant

allottee is entitled to refund of his deposit along with interest thereon.
The facts, inter se, parties are not in dispute.

The appellant expressed interest to seek priority allotment of a residential
unit in the project, ‘Trinity-NX’, Plot No.6A, Techzone-4, Greater Noida.
The expression of interest came to be duly signed between the parties on
31.10.2014. The unit/villa bearing no.19 came to be booked by the
appellant at Rs.1,48,92,150/-. The allotment letter dated 18.04.2017 for
the said unit was executed. As per terms and conditions of the allotment
letter, the project was to be completed and the unit was to be handed over
to the appellant within 42 months, plus minus, six months grace period
i.e. on or before April, 2021. The appellant got the unit duly financed
from Indiabulls Housing Finance Ltd. on 09.05.2017 for Rs.76,00,000/-,
which was duly sanctioned on 03.05.2017. The instalments as per
payment scheduled was deposited by the appellant at Rs.1,08,18,702/-. It
is informed that further amount was not deposited by the appellant as the

project was inordinately delayed.

The respondent promoter instituted a complaint under Section 31 of the
Act seeking payment of the balance amount towards the sale

consideration from the appellant.

On specific query, learned counsel for appellant informs that till date
OC/CC of the project has not been received. The photographs of the
project/unit have been brought on record, which clearly shows that the
unit/villa is still under construction. In the circumstances, in terms of
Section 18(1), appellant, in the present appeal has sought refund of the
deposit along with interest thereon. Respondent has filed objections to the

memo of appeal. Section 18 of the Act is extracted :



10.

“Section 18. Return of amount and compensation .—(1) If the
promoter fails to complete or is unable to give possession of an
apartment, plot or building.—

(a)  in accordance with the terms of the agreement for sale
or as the case may be, duly completed by the date specified
therein; or

(b)  due to discontinuance of his business as a developer
on account of suspension or revocation of the registration
under this Act, or for any other reason, he, shall be liable on
demand to the allottees, in case the allottee wishes to
withdraw from the project, without prejudice to any
other remedy available, to return the amount received by
him in respect of that apartment, plot, building, as the
case may be, with interest at such rate, as may be
prescribed in this behalf including, compensation in the
manner as provided under this Act :

Provided that, where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter, interest
for every month of delay, till the handing over of the
possession, at such rate as may be prescribed.

(2) The promoter shall compensate the allottees, in case of
any loss caused to him due to defective title of the land, on
which the project is being developed or has been developed,
in the manner as provided under this Act, and the claim for
compensation under this subsection shall not be barred by
limitation, provided under any law for the time being in
force.

(3) If the promoter fails to discharge any other obligations
imposed on him under this Act, or the rules or regulations,
made thereunder or in accordance with the terms and
conditions of the agreement for sale, he shall be liable to pay
such compensation to the allottees, in the manner as
provided under this Act.”

In terms of Section 18 (1) (a) and (b) of the Act, in the event the project is
incomplete or the possession of the unit is not handed over, the promoter
shall refund the amount on demand of the allottee. The respondent does
not dispute, rather admits that till date the project is incomplete. In the
circumstances the appellant allottee is entitled to withdraw from the
incomplete project and demand refund of his amount along with interest

thereon. The question is accordingly answered.

The appeal is allowed by passing the following orders :



(1)

(ii)

(iii)

The impugned order dated 21.08.2020, passed by the Regulatory
Authority in complaint no.NCR144110619/2019, is set aside and
quashed.

The respondent promoter is directed to refund the deposited
amount at Rs.1,08,18,702/- along with interest thereon at
MCLR+1% to the appellant within 45 days from the date this order
is uploaded on the portal.

Litigation expenses assessed at Rs.10,000/- shall also be paid by
the respondent to the appellant.

Dated : 21.01.2026

Irfan

(Rameshwar Singh) (Suneet Kumar)



