THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL,
AT
LUCKNOW.

Bench 1
Reserved Judgment

Appeal No. 149/2021
Bikram Chatterji

Vs.
M/s Royal Homes Town Planners Pvt. Ltd.
WITH

Appeal No. 150/2021
Sangeeta Chauhan

Vs.
M/s Royal Homes Town Planners Pvt. Ltd.

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Kamal Kant Jain, Technical Member.

These two appeals have been preferred under Section 44(1) of the Real
Estate (Regulation and Development) Act 2016 (“the Act”) by the
appellants, aggrieved by the order dated 10.12.2020 passed by the
Regulatory Authority (“the Regulatory Authority”), through which 4
complaints were disposed off. In the instant both appeals, M/s Royal
Homes Town Planners Pvt. Ltd. (the “respondent”) is the same and the
complaints have been disposed off through a common order by the
Regulatory Authority as well as the issues involved are also same,
therefore both appeals are clubbed and are being disposed off through a

composite order.

1.1 For the sake of convenience, Appeal No. 149/2021 (Bikram
Chatterji Vs. M/s Royal Homes Town Planners Pvt. Ltd.) is taken

up as the lead case.

A perusal of the order passed by the Regulatory Authority on 10.12.2020

indicates as follows:-



1.

1il.

1v.

The Regulatory Authority has directed the allottees to deposit the
due amount by 31.01.2021 to the complainant (promoter) and take

possession.

The complainant (promoter) was ordered that if there is a delay in
the project as per the contract in the case of other allottees, then
according to those cases the complainant will pay interest to the
allottees at the rate of MCLR+1% p.a for the delayed period till the

OC/CC i1s received or the possession is offered, whichever is later.

The complainant (promoter) was directed to provide proportionate
details of the amount sought in various items to the allottees as per

the agreement.

The complainant (promoter) was directed to issue a revised
possession letter providing the details of the due amount of the

allottees to them within 30 days.

The complainant (promoter) was directed to complete all the
facilities of the opponent's (allottee’s) flat as per the contract/BBA
and take stamp fee as per Rules and handover the possession by

31.01.2021 after getting the sale deed registered.

3. The brief facts of the lead case are as follows:-

1.

1i.

1il.

The Appellant has booked a Flat in the Respondent's Project
named as BEETLE LAP situated at plot no. GH-G2, Sector-25,
Jaypee Greens Sports City, SDZ, District-Gautam Budh Nagar,
U.P.

Appellant has come into an Agreement to Lease Cum Allotment
/Apartment Buyer Agreement, dated 25.01.2017 in which the
Respondent agreed to sell to the appellant the Unit No. A-407,
with a super area of 1200 sq. feet in Tower-A of the Beetle Lap
housing project at the total consideration of Rs. 43,85,000/- and the
appellant paid a sum of Rs.1,00,000/- at the time of the booking.
The appellant as per the conversation with the respondent opted for
50:50 payment plan, as per which the appellant has already paid a
total amount of Rs. 23,30,125/- including Rs. 21,92,500/- towards

50% payment of the aforesaid total consideration, plus taxes,



1v.

V1.

Vil.

Viil.

charge, cess, and levy, amounting to Rs.1,37,625/- to the
Respondent within 90 days of booking per the terms of the

Payment Plan of the Agreement.

As per Clause 7.1 of the BBA, the Respondent was required to

handover the possession of the Flat within 42 months.

As per Clauses 7.4, 7.5 and 8.1 of the BBA, the Respondent had to
handover the physical possession of the flat after obtaining the
Building Occupation and Completion Certificates from the
Yamuna Expressway Industrial Development Authority and
execute/ register the Sub -lease Deed in favour of the Appellant.

As per Clause no. 9.1 of the Specimen Agreement for sale to be
executed between the promoter and the allottee, Specimen
Agreement specified under the Act, 2016. The Respondent has to
handover the possession of the Flat in "ready to move in
possession" condition with all amenities as promised in the
Brochure and Website for Beetle Lap project, that too after
obtaining the requisite Certificates including but not limited to
Occupation and Completion Certificates from the relevant
authorities.

The Respondent without obtaining the requisite certificates from
the concerned authorities in a very arbitrary manner started
offering the possession of the flats in the project without
completing the same.

The Respondent illegally offered the possession of the Flat by way
of the offer letter dated 29.03.19 to the appellant based on a Partial
and Conditional Completion Certificate dated 27.03.2019 issued
by YEIDA without complying with the conditions specified
therein, including but not limited to those pertaining to securing of
NOC from the Chief Fire Officer, U.P. Fire Service, and Structure
Stability documentation submission for the common basement
underneath the residential towers in the project, mentioned in the
said Certificate, in complete violation of the YEIDA bye-laws/
regulations, provisions of RERA and the terms of the BBA, against

which the Appellant raised his several objections over the offer of



1X.

the possession by way of the emails dated 04.04.2019, 23.04.2019
and 04.05.2019. As per the aforesaid Partial and Conditional
Completion Certificate, the Respondent was required to obtain the
Fire NOC from the Chief Fire Officer, U.P. Fire Service, for the
basement-2 by 31.05.2019, and to submit the Structure Stability
documents along with explanation for difference in measurement
as compared with the blue-print for basement-2 within 15 days 1.e.,
by 11.04.2019; however, the respondent completely failed to
comply with these conditions specified in the aforesaid Completion
Certificate. Further, as per YEIDA Bye-laws dated 20.12.2010
issued through Notification No-311/77-3-09-8X/09, Regulation
20.1.1-Occupancy Certificate necessary for occupation - no
building erected, re-erected, shall be occupied in whole or part
until the issue of occupancy certificate by the Chief Executive
Officer; however, the aforesaid Partial and Conditional Completion
Certificate was issued by the General Manager- Planning at
YEIDA, in contravention of YEIDA regulation. All these non-
compliances and contraventions of the YEIDA regulations by the
Respondent, render the aforesaid Partial and Conditional
Completion Certificate ineffective/ inoperative and the Offer of
Possession dated 29.03.2019 issued by the Respondent based on

the aforesaid Completion Certificate was illegal.

The respondent wrote an email dated 03.07.2019 again pressing
the illegal offer of possession, without responding to the earlier
objections raised via emails by the Appellant. The Appellant sent
another mail dated 03.07.19 in reply to the email of the respondent
objecting to the illegal offer of possession and requesting the

Respondent to resolve the concerns of the appellant.

The respondent forced the appellant to pay 100% of the balance
amount payable on possession and to take the possession of the
incomplete Flat/ Unit completely unfit for safe human habitation
against the law of the land, by way of the forfeiture notice against
the Flat of the appellant dated 21.08.2019, whereby the respondent

threatened the appellant with forfeiture of the cancellation charges
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Xii.

Xiil.
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given in the BBA and imposition of penal charges along with
cancellation of the allotment of the Flat/ Unit in case the appellant
did not pay their unlawful and illegitimate demands for money
with 7 days of receipt of the forfeiture notice.

The appellant sent a detailed reply dated 28.08.2019, by which the
appellant informed the respondent the Rules & Laws for offer of
possession of the Flat/Unit including YEIDA bye-laws/
regulations, RERA provisions, terms of the BBA, which the
respondent had flouted blatantly while issuing the Offer of
Possession and the subsequent forfeiture notice.

The respondent filed the Complaint on 19.10.2019, before the
Regulatory Authority bearing Complaint No. NCR144100899
/2019 (Royal Hometown Planners Pvt. Ltd. Vs Bikram Chatterji)
seeking direction for the allottee to take possession after making
due payment.

During the course of the hearing on the request of the appellant,
the Learned Authority exercising its power under Rule 34 of the
Rules, directed the Technical team of the Authority to check
whether the Respondent's project is complete or on-going or it is in
a habitable position to live or not.

The Technical Team of the Authority visited the site of the
respondent 26.10.2020 and filed a detailed Site Inspection Report
in compliance of the order, wherein it was brought to the
knowledge of the Learned Authority that the project is on-going
and major work is still pending in the project, especially the Fire
Protection and Fire Safety work has not been started, work related
to overhead water tanks and supply pipeline in the towers, sewer
work, drainage, park & green areas, street lights, boundary wall,
road, footpath etc. is pending, while work related to Sewage
Treatment Plant (STP) and Waste Management & Disposal has not
even been done, and work on community amenities such as Club,
Convenience Store & Mini Market, Gym, etc. has not even started,
and Health Medical services/ Dispensary has not even been
proposed in the project. The Site Inspection Report also mentions

that validity of the layout of the project as approved by U.P. RERA
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has expired. Extension has not been applied in U.P. RERA, as the
end date was expired on 30.12.2018. The Site Inspection Officer
has made the final observations, "It was observed during the site
inspection that towers were not ready to offer the possession as
work in these towers such as firefighting etc. is pending. It would
be difficult for the family to be shifted in these towers at present as
development work like road, park, club, swimming pool, work in
basement, and mini market has still not been started in the project
till date."

The appellant filed Reply/Counter Claim against the complaint
stating all the issues and illegality in the project and hence the
appellant has decided to take the refund of the amount deposited
by the appellant with interest and several other prayers. Without
dealing with the Counter Claim/ reply of the appellant and the
inspection report of the Authority, the Learned Authority has
passed the impugned order dated 10.12.2020 in the manner as
stated in para 2 (supra).

The promoter issued a forfeiture notice dated 21.08.2019 of the
unit of the appellant calling upon him to make the due payments
including late payment penalty within a period of 7 days with the
date of receipt of this notice, failing which the promoter shall
forfeit the applicable cancellation charges mentioned in the Builder
Buyer Agreement Clause No. 6 which shall include 10% of the
total cost of the property, taxes, delayed payment penalties and
such other charges of non-refundable nature totaling to Rs.
12,93,688/- and cancel the unit in question.

As per the YEIDA bye-laws dated 20.12.2010 issued through
notification no. 311/77-3-09-8X/09, Regulation 20.1.1 stipulates
that the Promoter has to obtain Complete Occupancy certificate,
which is necessary for occupation (which is not there in the present
matter), Regulation 20.1.2 stipulates that the Complete Occupancy
certificate shall be issued by the Chief Executive Officer only after
clearance from the Chief Fire Officer, Uttar Pradesh Fire Service,
regarding the compliance with fire safety norms, and Regulation

24.2.1.sub-regulation 6 stipulates that the distance between two



adjacent building blocks should be minimum 6mts. to 16mts. None
of these aforesaid Regulations have been complied with by the
respondent and the same has been pointed by the appellant before
the Learned Authority, which went unheard and the Authority
neither considered these major non-compliances and nor diligently
exercised its powers of verification/ inquiry granted under Rule 33

(2) of the UP RERA Rules, 2016, which it was obligated to do.

The appellants have challenged the order of the Regulatory Authority
dated 10.12.2020 on the following grounds:-

A.

BECAUSE the Learned RERA Authority has passed the impugned
order dated 10.12.2020 without application of mind, without
appreciating the facts placed before the authority and without
going through record.

BECAUSE the Leaned RERA Authority has passed the impugned
order without dealing with the Counter Claim/ reply of the
Appellant and the Inspection report of the Technical Team of the
Authority;, the Learned Authority has proceeded against the
Appellant denying the rights of the Appellant and in a very
arbitrary and illegal manner directing the Appellant to take the
possession of the incomplete Flat/ Unit, unfit for safe human
habitation.

BECAUSE the Learned RERA Authority, through the impugned
order, has seized the rights of the Appellant and has rendered the
Appellant remediless by passing the impugned order in an
arbitrary and illegal manner.

RECAUSE the Learned RERA Authority has failed to comprehend
that all the non-compliances and contraventions of the YEIDA
regulations committed by the Respondent, render the Partial and
Conditional Completion Certificate dated 27.03.2019 ineffective
inoperative/ infructuous and the Offer of Possession dated
29.03.19 issued by the Respondent based on the aforesaid
Completion Certificate illegal.

BECAUSE the Learned Authority arrived at the conclusion that the
Respondent's project is complete and fit for safe human habitation

based on certain documents submitted by the Respondent, such as,



the Partial and Conditional Completion Certificate dated 27.03.19
Structural Engineer's Safety Certificate dated 03.03.19 . Electrical
Safety Certificate dated 01.02.20. Lift Safety Certificate dated
22.04.19. The aforesaid conclusion drawn by the Learned
Authority is fundamentally flawed as these documents do not
address the failure of the Respondent to meet the key conditions
specified in the Partial and Conditional Completion Certificate
related to obtaining of Fire NOC from the Chief Fire Officer U.P.
Fire Service, and to submit the Structure Stability documentation
along with explanation for difference in measurement as compared
with the blue-print.

BECAUSE the Learned Authority has turned a complete blind eye
to the Site Inspection Report dated 26.10.20 submitted by the
Technical Team of the Authority in compliance of the order of the
Learned Authority, wherein after detailed review of the all the
aspects of the Respondent's project , it has been clearly stated by
the Technical Team of the Authority that the towers in the project
are not ready to be offered for possession.

BECAUSE the Learned RERA Authority has failed to recognize
that the validity of the layout of the Respondent's project approved
by RERA expired on 30.12.18 and was never renewed/ extended by
the Respondent, as highlighted in the Site Inspection Report dated
26.10.20 submitted by the Technical Team of the Authority in
compliance of the order of the Learned Authority.

BECAUSE the Learned Authority has demonstrated undue affinity
towards the Respondent since after passing the impugned order of
possession after due consideration, after pronouncing that the
project is complete and after compelling the Appellant to pay the
balance amount payable at possession on 31.01.21, the Learned
Authority has further given time to the Respondent till March 2021
to complete the rest incomplete things in complete contravention of
the true spirit of Principles of Natural Justice.

BECAUSE the Learned Authority has unjustly imposed interest on
the Appellant for late payment from the date of issue of Offer of
Possession by the Respondent, failing to comprehend that all the



non-compliances and contraventions of the YEIDA regulations by
the Respondent, render the Partial and Conditional Completion
Certificate dated 27.03.19 ineffective/ inoperative and the Olffer of
Possession dated 29.03.19 issued by the Respondent based on the
aforesaid Completion Certificate illegal.

BECAUSE the Learned RERA Authority has failed to consider the
fact that the Appellant as mentioned in his counter claim has
sought the relief of refund along with delay interest.

BECAUSE the learned authority failed to appreciate that the
Appellant was entitled for refund with interest as per its earlier
order, as may be prescribed in this behalf under the provisions of
the Act of 2016 as the Respondent had delayed in delivering the
possession of the Flat/ Units as per terms of the BBA.

BECAUSE the learned authority has passed the impugned order
without seeing its own earlier order.

BECAUSE the Learned Authority has done injustice with the
Appellant which is illegal in the eyes of law by overlooking the
Allotment Letter.

BECAUSE the impugned judgment and order passed by Learned
Authority is cryptic, illegal and manifestly erroneous and is liable
to be set aside.

BECAUSE Learned Authority has committed manifest error of law
in not granting the reliefs as sought by the Appellants.

BECAUSE the Learned RERA Authority has failed to consider the
fact that the Appellant has asked for refund and interest for delay
along with the financial loss suffered because of the Respondent.
BECAUSE it was submitted by the Appellant that the Respondent
had approached the Learned RERA Authority not with clean hands
by not disclosing true and correct facts and by misrepresenting
material facts, inter alia, as stated above.

BECAUSE it was submitted by the Appellant that the Respondent
after many reminders and request was not able to provide the
possession on time and thus liable to compensate for losses which

the Appellant has suffered.
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BECAUSE it was submitted by the Appellant that the Respondent
has cheated and misrepresented not only the Appellant but also the
Hon'ble Authority by registering its project under the RERA and
hiding the fact that the Allotment Letter has been executed in the
year 2016 while the Respondent has shown the original start date
under the RERA in the year 2019.

BECAUSE impugned order passed by the Learned RERA Authority
is bad in law and was passed without following procedure of the
Act therefore impugned order of directing the Appellant to deposit
the balance amount payable at possession with the Respondent by
31.01.2021 and take possession of the incomplete Flat/ Unit
completely unfit for safe human habitation, is liable to be set-aside
by this Hon’ble Tribunal in the interest of justice and appeal filed
by the Appellant is liable to be allowed.

BECAUSE the Learned RERA Authority has failed to consider the
fact that there is legitimate grievance that the Appellant can have
against the Respondent which comes under ambit of the Real
Estate (Regulation and Development) Act. 2016 and prevailing
UPRERA Rules viz. The Uttar Pradesh Real Estate (Regulation
and Development) Rules 2016.

5. The appellant has sought the following reliefs:-

L.

1.

L1

In the interest of justice, this Hon'ble Tribunal may be pleased to
quash or set aside the impugned Order passed by the Hon'ble
Authority dated 10.12.2020 and also set aside the illegal
cancellation letter dated 29.01.21 issued in pursuance of the
impugned order dated 10.12 2020.

In the Interest of Justice, this Hon'ble Tribunal may either order or
direct the Respondent to refund the total amount deposited along
with delay interest as per the provisions of section 18 read with
Rule 16 of the Real Estate (Regulation and Development) Act.

In the Interest of Justice, this Hon'ble Tribunal may either order or
direct the Respondent to pay amount of Rs.2.00,000 (Rupees Two
Lakhs only) to the Appellant as litigation costs.



6.1

6.2
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iv. In the Interest of Justice, this Hon'ble Tribunal may either order or

direct the Respondent to pay amount of Rs.5,00,000 (Rupees Five
Lakhs only) to the Appellant for mental and physical harassment.

V. Any other Order or Orders as may be deemed fit in the interest of

justice.
Learned counsel for the respondent in his objection submitted that the
averments contained in the appeal as against respondent are full of factual
misrepresentations and the averments based on the same are completely
baseless, erroneous and unwarranted. The appellant in its attempt to
misguide this Hon'ble Appellate tribunal by alleging the wrong date of
offer of possession despite the fact that force majeure had already been
established before the Ld. Tribunal, wherein the respondent had sufficed
the fact that due to ongoing agitation by farmers and stoppage of work by
local goons and villagers along-with written complaints the project was
stalled. Learned counsel for the respondent took the shelter of Section 4
(2) of the Uttar Pradesh Apartment Act, 2010 which is iterated as
follows:-

"every promoter is required to specify the date by which,

construction of the apartment is to be completed subject to force

majeure clause and intimation sent to such purchaser.”
Learned counsel for the respondent submitted that notices in newspaper
were also published to intimate the allottees about the force majeure
conditions.
Learned counsel for the respondent submitted that the appellant has
raised allegations despite the fact that the offer for possession was given
vide letter dated 29.03.2019. The appellant has alleged various defects in
the said letter without acknowledging that the appellant has not only
breached the agreed payment plan but has also failed to clear the
outstanding dues which is pivotal because of which possession has not
been released.
Learned counsel for the respondent submitted that the Project of the
Respondent is already completed and possession of the same has been
handed over to 55 allottees wherein Conveyance deeds have been duly
executed. Further, all allottees in both, tower A and tower C of the

project have been offered possession successfully. Moreover, as per the
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latest inspection report dated 16.02.2021 confirms that as on date the
Tower A and Tower C of the project have been completed and all
relevant certificates including fire safety and structural integrity have
been duly obtained. In view of the same, the appeal preferred is
infructuous with respect to the grounds of appeal preferred by the
appellant wherein it has been stated that the project is uninhabitable and
the developer is not in a position to offer possession by the date
stipulated by the Regulatory Authority.

Learned counsel for the respondent denied that the respondent illegally
offered the possession of the Unit/Flat by way of the offer letter dated
29.03.2019 to the appellant based on partial and conditional certificate
dated 27.03.2019 issued by YEIDA without complying with the
conditions specified therein, including but not limited to those pertaining
to securing of NOC from the Chief Fire Officer. U.P. Fire service and
Structure Stability documentation submission of the common basement
underneath the residential towers in the project, mentioned in the said
certificate, in complete violation of the YEIDA bye laws/ regulations,
provisions of RERA and the terms of the BBA, against which the
appellant raised his several objections over the offer of the possession by
way of the emails dated 04.04.2019, 23.04.2019 and 04.05.2019 with
site photographs attached to the emails as evidence demonstrating the
complete unfitness of the Flat/ Unit and the Project for safe human
habitation . Further, it is specifically denied that as per the aforesaid
Partial and Conditional Completion Certificate, the Respondent was
required to obtain the Fire NOC from the Chief Fire Officer, U.P. Fire
Service, for the basement-2 by 31.05.2019, and to submit the Structure
Stability documentation along with explanation for difference in
measurement as compared with the blue-print for basement-2 within 15
days i.e., by 11.04.2019; the respondent further submitted that the
respondent completely had not failed to comply with these conditions
specified in the aforesaid Completion Certificate and the Respondent had
complied with YEIDA Byelaws dated 20.12.2010 issued through
Notification No-311/77-3-09-8X/09, Regulation 20.1.1-Occupancy
certificate necessary for occupation -no building erected, re erected, shall

be occupied in whole or part until the issue of occupancy certificate by
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the Chief Executive Officer. Learned counsel for the respondent
submitted that it is not true that the Partial and Conditional Completion
Certificate was issued by the General Manager — Planning at YEIDA, in
contravention of YEIDA regulation. Learned counsel for the respondent
submitted that there were no non-compliances and contraventions of the
YEIDA regulations by the respondent which render the aforesaid Partial
and Conditional Completion Certificate ineffective/ inoperative and the
Offer of Possession dated 29.03.2019 issued by the respondent based on
the aforesaid Completion Certificate illegal. It is submitted in this regard
that all the required certificates and compliances were completed by the
Respondent. Even the office order passed by the UP RERA clearly states
that:-
"Provided if the completion certificate is not granted and refusal to
grant is not intimated within three months after receipt of the
notice of completion it shall be deemed that the completion
certificate has been granted by the Authority"
Hence, the completion certificate is deemed approved. An alternate
remedy should be used by the complainant to challenge the said office
order and the Respondent is being harassed by this Appeal as this an
abuse of process of law.
Further, the order passed by the Ld. Authority clearly states that the part
OC, structural engineers safety certificate dated 03.03.2019, electrical
safety certificate, lift safety certificate dated 22.04.2019, fire certificate
dated 01.03.2019 have been filed. Thus the facts alleged above are totally
false and in disregard of the orders passed by the Ld. Authority.
Moreover, page 5 of the impugned order clearly states that partial
completion certificate of Tower A and B was given by YEIDA on
27.03.2019 as per the conditions mentioned therein which have been duly
complied by the respondent. While deciding issue no. 1 in the impugned
order the RERA has very well stated that the allottee is supposed to abide
by the BBA and will be liable to pay interest on delay also. It has also
been mentioned while deciding the issue that it would be appropriate that
the developer gets his dues on time so that the project does not hamper

keeping in mind that interest of other allottees is also affected by the acts
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of one allottee which in turn becomes a chain and ultimately the project
faces problems not owing to the developer.

The respondent opposed that the respondent forced the appellant to pay
100% of the balance amount payable on possession and to take the
possession of the incomplete flat/unit. It is further opposed that the unit
was completely unfit for safe human habitation against the law of the
land, by way of the forfeiture notice against the flat of the appellant dated
21.08.2019. It is admitted that the forfeiture notice was sent to the
appellant but only after sufficient reminders and due process. Learned
counsel for the respondent submitted that there were no unreasonable
penalties and cancellation charges. The calculations are as per the builder
buyer agreement and not at all calculated arbitrarily. It is submitted that
the appellant was not in a position to pay the outstanding dues and with
penal charges attracted after repeated reminders and as per the conditions
of the agreement the appellant started to devise ways so as to avoid
payments and illegally extort money from the respondent via the
complaint emails and now this Appeal. The respondent admitted that the
appellant had sent a reply to the forfeiture notice. However, the
respondent denied that the appellant sent a detailed reply letter dated
28.08.19. by which the appellant informed the respondent the Rules &
Laws for offer of possession of the Flat Unit including YEIDA bye-laws/
regulations, RERA provisions, terms of the BBA, The Respondent had
not flouted any laws or rules while issuing the Offer of Possession and
the subsequent Forfeiture Notice. It is admitted that the reply to the
Forfeiture Notice was sent by the appellant to the respondent by way of
speed post on 29.08.19. It 1s submitted in this regard that the Respondent
is a RERA compliant developer and all the permissions and necessary
certificates have been issued by the relevant authorities.

Learned counsel for the respondent submitted that the appellant, by way
of the present appeal is only gaining time and lingering on to avoid
payment of dues to the respondent. It is submitted that this act of the
appellant is against the principles set out by the apex court in catena of
judgments has held that the time of the authorities is very precious and
must not be wasted in deciding frivolous matters. Also, the present

appeal if not dismissed great prejudice would be caused to other allottees
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who are nowhere dealt in the present Appeal. Additionally, it is
submitted that more than 70% allottees have taken possession which
makes it evident that the project has passed all the necessary prerequisites
and is in a fit to occupy condition.

Learned counsel for the respondent further submitted that the concern
with regard to timely handing over of project in the interest of all
allottees was rightly recognized by the Ld. Authority and further relied
on law passed by the Hon'ble Supreme Court, in the case of Pioneer
Urban Land & Infrastructure Limited & Anr. Vs Union of India & Ors.
(AIR 2019 SC 4055) which emphasised on the underlying object of
RERA 1i.e. to see that real estate projects come to fruition within the
stated period. It is noteworthy to state that the Apex Court also held that
recalcitrant allottees are not to be tolerated, as they must also perform
their part of the bargain, i.e., to pay instalments as and when they become
due and payable, the Appellant has ignored the same and had filed the
frivolous appeal by highlighting conduct of respondent in not completing
the project on time which has been now completed and the same has been
decided by the Ld. Authority which makes the plea or allegation
infructuous, therefore raising the same plea again is nothing but wasting
the time of this Hon'ble Tribunal. The relevant part to mention herein that
the Appellant relied on the said authority and had malice to mislead this
Tribunal by reproducing the same but forgot that no law can be read in
peace meal. The Appellant had failed to make the timely payment which
clearly shows that the Appellant is at fault not the Respondent. Hence on
this ground alone the Appeal is liable to be dismissed.

Heard Shri Siddharth Nandwani, learned counsel for the appellant and
Shri [.P.S. Chaddha, learned counsel for the respondent.

Before we proceed to examine the issue, raised in the instant appeals, we
deem it proper to cull out the relevant provisions/clauses of Apartment

Buyer Agreement, which are reproduced as follows:-

APARTMENT BUYER AGREEMENT

This Apartment Buyer Agreement (“Apartment”) is executed at Noida on

this 25.01.2017.
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M/s Royal HomeTown Planners Private Limited.

AND

Mpr. Bikram Chatterji S/OC/CC Mr. Sagar Kumar Chatterji

L

1.1

1.2

2.1

3.5

ALLOTMENT:

That in consideration of the payment made / to be made by the
Buyer to the Developer in the manner appearing hereinafter, the
Developer hereby agrees to transfer, convey and assign to the
Buyer and the Buyer agrees to purchase the Unit on the Sub-Lease
hold rights basis at the price specified in Clause 3 and upon the

terms and conditions set out hereunder.

Upon receipt of the total sales consideration and obtaining the full/
part occupation certificate, the right, title and interest in the Unit
shall be transferred in favour of the Buyer by way of a tripartite
indenture of sub-lease deed ("Sub Lease") on such terms and
conditions as specified under the Lease Deed and applicable law,

including the Rules and Regulations YEID Authority.
THE UNIT:

Subject to the terms and conditions of this agreement, developer
hereby do the provisional allotment of the Unit more specifically

identified as under:-

Unit No. TYPE Tower Floor Super Area (Approx.)
A-0407 | 2BHK+2TOI | Tower-A | Fourth 1200.00 Sq.ft. (111
(1200) Floor Sq.Mtr.)

The Parties agree that cost of complying with statutory
requirements including towards all taxes, on the allotment, sale,
agreement, on providing and constructing of the services for the
Project etc., as maybe applicable and leviable from time to time in
relation to the Unit, Allotment, sale consideration, this Agreement
and/or the Project, would be payable by the Buyer on applicable
rates/pro-rata basis, as the case may be, in accordance with Super
Area or on agreement value. It is clarified that all taxes, service
tax, charge, cess, duty, levy including WCT, VAT, Education cess,
Labour Cess, surcharge etc. on the project land, construction,

construction services/project cost, work contracts, booking, sale
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purchase of the Unit which may be imposed by the Government or
other Statutory Authorities, shall be payable by the Buyer on pro-
rata basis/ or on sales consideration extra over and above the
price of the said Unit.

For the purposes of the booking/ allotment/ agreement, "Tax",
"Taxes" or "Taxation" shall also include, in addition to the above,
all forms of taxation, charges, duties, levies, cess, fees, value
added tax , customs and excise duties, capital tax, turn over tax,
service tax, labour cess and other legal transaction taxes, stamp
duty, registration charges, real estate taxes, other municipal taxes
and duties, environmental taxes and duties and any other type of
taxes or duties of a like nature in any relevant jurisdiction,
together with any interest, penalties, surcharges or fines relating
thereto, due, payable, levied, imposed upon or claimed to be owed
in any relevant jurisdiction.

In addition to the above, if any taxes, sewerage connection
charges, water connection charges etc. are payable to or
demanded by any applicable municipal authorities, YEID
Authority, or any other authority or governmental agency
("Government"), in respect of the Plot and or the Unit, the same
shall be borne by the Buyer in proportion to the Super Area or as
per the unit in lump-sum and shall be payable immediately as and
when demanded by the Developer.

It is clarified that the Basic Sale Price of the Unit has been
calculated keeping in view the prices of various construction
materials, labour charges and commodities prevailing at/around
30/12/2016, The Basic Sale Price of the Unit is subject to
"escalation " based on various wholesale price index/other Indexes
of the various constructions materials and commodities and be
computed finally at the time of possession of the Unit and payable
by the Buyer as the total consideration of the Unit. It is further
clarified that only the escalation till 48 months from the date of
execution of the respective Buyer Agreement shall be taken into
consideration and any escalation beyond 48 months shall be to the

sole account of the Developer and the Buyer shall not be
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responsible to pay any escalated amount unless such delay is on
account of force-majeure conditions.

It is mutually agreed between the Parties that 50% of the Basic
Sale Price of the Said Unit, shall be treated construction cost for
the purpose of computation of Escalation Charges.

EARNEST MONEY:

The Buyer has entered into this Agreement on the condition that
out of the amount(s) paid/ payable by him for the said Unit allotted
to him, the Developer shall treat 10% (Ten Percent) of the Total
Sales Consideration as earnest money to ensure fulfillment, by the
Buyer, of the terms and conditions as contained in the application
and this Agreement.

PAYMENT:

The Consideration is to be paid by the Buyer to the Developer as
per the payment plan opted by the Buyer and as set out in
accordance with the terms of Annexure- C (the "Payment Plan"
and/ or ""Schedule of Payment").

The Buyer has already paid a sum of Rs. 15,34,835.00/- (Rupees
Fifteen Lac Thirty Four Thousand Eight Hundred Thirty Five
Only) towards part payment of the sale consideration of the said

Unit along with service tax per the following details:

S.No. | Mode of Payment Dated Drawn On | Net Paid Amount(Rs.)
1 Cheque 11.12.2016 | Yes Bank 100000.00
2 Cheque 10.01.2017 | Yes Bank 718000.00
3 Adjust 11.01.2017 716835.00
Total 15,34,835.00

The timely payment of installment as indicated in payment Plan is
the essence of the scheme. If any installment is not paid as per the
Payment Plan, the Company will charge interest @ 18% p.a. on
the delayed payment for the period of delay. However, if the same
remains in arrears for more than sixty days as per the Payment
Plan, the allotment will automatically stand cancelled without any
further intimation to the Applicant and the Buyer will have no lien
on the Unit. In such a case, the amount deposited up to 10% of the
total Sale Consideration of the Unit which constitute the Booking

Amount shall stand forfeited and the balance amount paid, if any,
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will be refunded to the Buyer without any interest. However, in
exceptional and genuine circumstances the Developer may, at its
sole discretion, condone the delay in payment exceeding sixty days
(even partly) by charging interest @I18% per annum and
restoration charges at the rate of Rs.100 Sq. Ft. and restore the
allotment in case it has not been allotted to someone else. In such a
situation, an alternate unit, if available, may be offered in lieu of
the same.

Further, all payments received will be first applied towards
applicable interest and other dues, if any, and only thereafter
towards the instalments as due under the Payment Plan.

If the Buyer fails to pay any instalment(s) or other payments
required to be made in accordance with the plan, together with any
applicable interest, the Developer shall, without prejudice to any
other rights of the Developer under law or equity, have the right to
terminate this Agreement forthwith. Upon any such termination of
this Agreement, arising out of a default of the Buyer in making any
payment hereunder, the Buyer shall not be entitled to any rights,
title, lien, claims or demands whatsoever against the Unit, or the
Developer. Any amount deposited or paid by the Buyer towards the
Unit shall be refunded by the Developer (to the Buyer), after
deduction of and retention of the earnest money (received pursuant
to the Allotment letter) together with all costs, expenses, taxes and
service charges and all other necessary administrative and other
charges as maybe specified by the Developer. The said amounts
(net of all deductions, as specified above) shall be refunded
(without any interest payments thereon) by the Developer to the
Buyer.

The Buyer hereby authorizes the Developer to forfeit the amounts
paid/payable by him, the earnest money as aforementioned
together with any interest paid, due or payable, any other amount
of a non-refundable nature including brokerage paid, if any, by the
Developer to the brokers in case of booking is done through a

broker in the event of the failure of the Buyer to perform his
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obligations or fulfill all/any of the terms and conditions set out in
this Agreement.

The Buyer agrees that the conditions for forfeiture of earnest
money shall remain valid and effective till the execution and
registration of the sub-lease deed for the said Unit and the Buyer
hereby authorizes the Developer to effect such forfeiture with
written notice to the Buyer and the Buyer has agreed to this
condition to indicate his commitment to faithfully abide by all the
terms and conditions contained in this Agreement.

POSSESSION OF UNIT:

Subject Clause 7.3 and timely grant of all approvals (including
revisions thereof), permissions, Certificates, NOCs, Permission to
Operate, full/part Occupation Certificate etc. and further subject
to the Buyer having complied with all its obligations under the
terms and conditions of this Agreement, and subject to all the
Buyer of the Units in the Complex/Project making timely payments
including but not limited to the timely payment of the total Sale
Consideration, Stamp Duty and other charges, fees, taxes, levies to
the Developer and also subject to the Buyer having complied with
all formalities or documentation as prescribed by the Developer ,
the Developer shall endeavor to complete the construction of the
Unit within 42 (Forty Two) months with further (additional)
compensation free grace period of 180 days from the date of
execution of this Agreement.

It is agreed between the Parties that the Developer shall construct
the Project in Phase manner and irrespective of whether
construction of other phase(s) is complete or not, the Developer
shall offer possession of the unit after completion of construction
of phase, in which the unit situates. It is agreed that the Buyer must
take the possession of the unit within thirty days from the date of
offer of possession. It is further clarified that the Buyer shall never
have any objection to the Developer constructing or continuing
with the construction of remaining structures in the Complex or
other buildings adjoining the Unit. All major common facilities

shall be completed and provided only after completion of
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construction of all phases. However, all the services necessary for

making use of the Unit like air conditioning, power back up, etc.

PAYMENT PLAN

Customer Code
Customer Name
Payment Plan Name

(Beetle Lap)

RHP/BL/13-140493
Mpr. Bikram Chatterji
50-50 Payment Plan (BL)

Type 2BHK+2TOI (1200)
Flat No. A-0407
Floor No. Fourth Floor
Tower Tower-A
Super Area : 1200.00 Sq.ft (111 Sq. Mtrs)
Basic Sale Price (BSP)  Rs.36,00,000 Car Parking Rs.2,95,000
Floor PLC Rs.60,000 Club Membership Rs.1,00,000
IFMS Rs.30,000 ESSC (Electric Sub Station Charges) Rs.60,000
IDC/FFC/LEASE RENT/POWER
BACK (1KWA Included) Rs.2,40,000
S. Installments Charge % Amount | Total Amount
No. (Rs.) (Rs.)
1 At The Time Of Booking Basic Sale Price (BSP) 10.00 3,60,000 4,38,500
Car Parking 10.00 29,500
Club Membership 10.00 10,000
ESSC (Electric Sub Station Charges) 10.00 6,000
IDC/FFC/LEASE RENT/POWER | 10.00 24,000
BACK (1KWA Included)
Floor PLC 10.00 6,000
IFMS 10.00 3,000
2 Within 45 Days Of Booking Basic Sale Price (BSP) 20.00 7,20,000 8,77,000
Car Parking 20.00 59,000
Club Membership 20.00 20,000
ESSC (Electric Sub Station Charges) 20.00 12,000
IDC/FFC/LEASE RENT/POWER | 20.00 48,000
BACK (IKWA Included)
Floor PLC 20.00 12,000
IFMS 20.00 6,000
3 Within 90 Days Of Booking Basic Sale Price (BSP) 20.00 7,20,000 8,77,000
Car Parking 20.00 59,000
Club Membership 20.00 20,000
ESSC (Electric Sub Station Charges) 20.00 12,000
IDC/FFC/LEASE RENT/POWER | 20.00 48,000
BACK (1KWA Included)
Floor PLC 20.00 12,000
IFMS 20.00 6,000
4 On Offer Of Possession Basic Sale Price (BSP) 10.00 18,00,00 21,92,500
0
Car Parking 10.00 1,47,500
Club Membership 10.00 50,000
ESSC (Electric Sub Station Charges) 10.00 30,000
IDC/FFC/LEASE RENT/POWER | 10.00 1,20,000
BACK (1KWA Included)
Floor PLC 10.00 30,000
IFMS 10.00 15,000
TOTAL CONSIDERATION 43,85,000
(Rs.)

The above figures do not include Service Tax and will be charged as applicable.

1t is clarified that all taxes, charge, cess, duty, levy include WCT, VAT, education cess,
labour cess, Surcharge etc. on the project land, construction services/project cost, work

contracts booking sale purchase of the Unit which may be imposed by the Government or
other Statury Authorities, shall be payable by the Buyer on pro-rata basis/ or on sales

consideration extra over and above the price of said Unit.
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8.1 We also culled out the relevant provisions of Bye-laws dated 20.12.2010
issued through Notification No-311/77-3-09-8X/09, regarding issuance
of OC/Temporary OC of YEIDA.

YEIDA Bye-laws dated 20.12.2010 issued through Notification
No-311/77-3-09-8X/09

20.0  Notice for issue of occupancy certificate—

Every owner shall have to submit a notice of completion of the
building to the Authority regarding completion of work described in
the building permit as per Appendix-9 accompanied by the
documents as per checklist annexed with Appendix-9.

20.1.1 Occupancy certificate necessary for occupation — No
building erected, re- erected, shall be occupied in whole or part
until the issue of occupancy certificate by the Chief Executive
Officer in the Form given in Appendix -11. Provided that if the Chief
Executive Officer fails to issue the occupancy certificate or send any
intimation showing his inability to issue such certificate within 90
days of the date of receipt of application for occupancy certificate
an intimation to this effect shall have to be sent to the Authority by
the owner for occupying the building.

In case objections are intimated by the Chief Executive Officer or by
an authorized officer showing inability to issue occupancy
certificate the owner shall take necessary action to remove the
objections. If the objections remain un-removed for a period of 6
months the application for issue of occupancy certificate shall stand
automatically rejected. Thereafter the Chief Executive Olfficer shall
take suitable action for removal of unauthorised construction with
fee. Thereafter, the applicant has to apply afresh with fee for
occupancy certificate and in such case time extension shall not be
required

20.1.2 Issue of occupancy certificate regarding Multi
Storey Buildings— Without prejudice to the provision of regulation
20.1.1. In case of multi storey building the work shall also be
subjected to the inspection of the Chief Fire Olfficer. Uttar Pradesh
Fire Service and the occupancy certificate shall be issued by the
Chief Executive Olfficer only after the clearance from the Chief Fire
Officer regarding the completion of work from the fire protection
point of view. Other certificates such as fees, structural safety, water
harvesting, etc also have to be submitted along with the completion
drawings

20.2 ‘Unsafe building’ An unsafe building shall be considered to
constitute danger to public safety hygiene and sanitation and shall



9.1

9.2

9.3

23

be restored by repair or demolished or dealt with as otherwise
directed by the Chief Executive Officer of the Authority.

20.3  ‘Unauthorised development’ In case of unauthorised
development, the Chief Executive Officer or an authorized officer by
the Chief Executive Officer shall—

(i) Take suitable action which may include demolition of
unauthorized works, sealing of premises, prosecution and criminal
proceedings against the offenders in pursuance of relevant Acts in
force.

(ii) Take suitable action against the technical person concerned.

20.4 ‘Temporary occupation’— Where the Chief Executive
Officer on the certificate of the technical personnel is satisfied that
the temporary occupation of a building or any portion thereof
before its completion does not adversely affect public welfare may
permit temporary occupation in the Form given in Appendix-11A4 of
such building or portion thereof as the case may be, for such period
as he deems fit.

Shri Siddharth Nandwani, learned counsel for the appellant stressed that
the counter claim of the appellant was not examined as well as OC/CC
issued by YEDIA was conditional and subject to fulfillment of various
conditions mentioned therein and in-fact OC/CC was issued by the
concerned authority without examining the status of the project and
learned counsel for the appellant in support of his submission placed
reliance on the report of the inspection team of RERA. Deficiencies were
pointed out by the appellant in pursuance to the offer of possession of the

respondent.

Learned counsel for the appellant did not make any submission on the
illegality and perversity in the order of the Regulatory Authority and
reiterated his submissions that in the counter claim, the appellant sought
refund of the deposited amount whereas the directions have been issued

to the appellant for taking possession.

As Shri Siddharth Nandwani, learned counsel for the appellant did not
press any ground and also did not make any submission on the illegality
and perversity of the impugned order of the Regulatory Authority dated
10.12.2020, and he only presses on the issue of non-consideration of

counter claim of the appellant placed before the Regulatory Authority
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while filing response to the complaint of respondent seeking directions

against the allottees to take possession.

In order to examine the averments made by learned counsel for the

appellant, we deem it proper to frame following issues:-

(1)  Whether the appellant filed any counter claim before the
Regulatory Authority on the complaint of the respondent in
accordance with law and whether there is any provision under the
Act, 2016 for filing counter claim?

(2)  Whether the Regulatory Authority while examining the complaint
of the respondent framed issue and examined the prayer made by

the appellant in his reply to the compliant of the respondent?

Vide question no. (1), we are required to examine as to whether the
appellant filed any counter claim before the Regulatory Authority on the
complaint of the respondent in accordance with law and whether there is

any provision under the Act, 2016 for filing counter claim.

From the perusal of the objection/reply of the appellant before the
Regulatory Authority, it reveals that nowhere in the objection, the
appellant has mentioned anything about counter claim. The appellant had
captioned the reply/objection before the Regulatory Authority as
“Respondent’s Reply to Written Complaint Dated 22.06.2020 submitted
by the Complainant/Developer in the aforesaid Matter” The appellant
has only objected the complaint of the respondent and in the end made

prayers in the objection, which are as follows:-

a) Allow the respondent’s claim for refund and direct the complainant
to refund the entire principal amount of Rs. 23,30,125/- paid by the
respondent to the complainant along with interest to be paid by the

complainant.

b) Allow a rate of interest of 12% per annum on principal amount of
Rs. 23,30,125/- to be paid by the complainant to the respondent till

date of repayment of the entire amount of principal plus interest.
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c) Direct the complainant to pay an amount of Rs. 2,00,000/- to the
respondent as litigation costs including legal consultation, drafting

and other expenses.

d) Direct the complainant to pay an amount of Rs. 5,00,000/- as

compensation for mental and physical harassment.

e) Pass any further orders and provide any such further relief in favour
of the respondent and against the complainant as this Hon’ble
Authority may deem fit n the facts and circumstances of the present

case.

From the pleadings of the instant appeal, it reveals that the word counter
claim has been used by the appellant in ground no. 2 as Counter

Claim/reply.

The counter-claim has the same effect as a cross-suit so as to enable the
Court to pronounce a final judgment in the same suit, both on the original
claim and on the counter-claim and this counter claim is treated as a

plaint and governed by the rules applicable to plaints.

The Hon’ble Supreme Court in Vijay Prakash Jairath V. Tej Prakash
Jairath (2016) 11 SCC 800 was pleased to observe that the cause of
action in respect of which a counter-claim can be filed, should accrue
before the defendant has delivered his defence, namely, before the

defendant has filed a written statement.

As per Rule 6-B if any defendant seeks to rely upon any ground as
supporting a right of counter-claim, he shall, in his written statement,
state specifically that he does so by way of counter-claim; and as per
Rule 6-G the rules relating to a written statement by a defendant shall

apply to a written statement filed in answer to a counter-claim.

In Jag Mohan Chawla V. Dera Radha Swami Satsang, AIR 1966 SC
2222 it has been observed that the only limitation is that the cause of
action should arise before the time fixed for filing the written statement
expires. The effect of a counter-claim is to place the plaintiff in a
position of a defendant who must defend himself and put in a reply

thereto or suffer judgment in relation to the counter-claim. Since a
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counter-claim is an independent suit allowed to be heard together with a

plaintiff’s suit to enable the court to pronounce one judgment.

The counter-claim essentially is a cross-suit with all trappings of
pleadings as a plaint including the duty to aver the cause of action and
also payment of requisite court-fees thereon. While the defendant’s
cause of action for a counter-claim may be different from and
independent of the cause of action of the plaintiff’s suit and the cause of
action for the counter-claim may arise before the plaintiff’s suit or it
might have arisen after the institution of the suit, what is required is that
the counter-claim must be made before the written statement is filed or

before the date of filing written statement expires.

Where no reference with regard to counter-claim was made by the
defendant in the written statement and no leave was sought either in the
written statement or otherwise, it was held by the Gujrat High Court in
the case of Sidi Muslim Jamat Bilali V. Kasamsha Hajisha Sotiayara,
AIR 2009 Guj 166, that counter-claim filed on the date when the suit was
allowed to be withdrawn, was a belated claim and cannot be entertained

by the trial court.

Since a counter-claim is in its nature a cross-suit, a defendant seeking to
avail himself of a counter-claim must set out all the material facts on
which he relies in support thereof with the same particularity as he would

as a plaintiff in an independent suit.

It is well settle principle of law that special law prevail over general law.
The maxim "generalia specialibus non derogant" means that, for the
purposes of interpretation of two statutes in apparent conflict, the

provisions of a general statute must yield to those of a special one.

When interpreted, it means that general laws do not prevail over special

laws or, the general does not detract from specifics.
Following are the judgment, where this maxim was applied:-

I. Azad Transport Co. V. State of Bihar (Criminal Writ
Jurisdiction Case No0.1060 of 2012) Tax is a specialized field.

VAT is a special provision and rules in CrPC are considered to be of
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a general nature. The government made law with respect to a
particular field thus, the specific law gains superiority over general

laws.

2. State of Gujarat v. Patel Ranjibhai [1979 AIR 1098] Conflict arose
with respect to section 33(6) and section 35 of the Bombay Sales
Tax Act, 1959. It was decided that with respect to unregistered
dealers 33(6) will prevail over 35 as it was considered a special

provision and dealt with their interests in a better manner.

3. In the case of General Manage Telecom V. M. Krishnan and Anr,
[MANU/SC/1579/2009: AIR 2010 SC 90] it was held that, if there
is any claim regarding telephone bills then it is to be addressed
under the Indian Telegraph Act, 1985 and not under the Consumer
Protection Act. This is through the maxim of Generalis Specialibus
non Derogant- by application of this maxim, the Consumer

Protection Act is considered general law.

11.13 The appellant relied upon the judgement of Hon'ble Supreme Court
passed in the case of Union of India v. Tata Teleservices (Maharashtra)
Ltd. (2007) 7 SCC 517, in which section 14 of Telecom Regulatory
Authority of India Act, 1997 provided "establishment of Appellate
Tribunal- the central government shall by notification, establish as
Appellate Tribunal to be known as the Telecome Disputes Settlement and
Appellate Tribunal to a) adjudicate any dispute

1. Between a licensor and a licensee
1. Between two or more service providers
1ii. Between a service provider and a group of consumer's

And section 14-A of the Telecom Regulatory Authority of India Act,
1997 empowered the central government or a state government or a local
authority or any person to make an application to the appellate tribunal
for adjudication of any dispute referred to in clause b(a) of section 14.
The Hon'ble Supreme Court held that TDSAT has jurisdiction to
entertain a counter claim in light of section 14(1) and 14 A of the act. In

the above cited ruling it was laid down by the Hon'ble Apex court that the
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right to make a claim also includes the right to make a counter claim and

TDSAT has the jurisdiction to entertain counterclaim as well.

However in the context of Real Estate (Regulation and Development)
Act, 2016 section 31 provides that "any aggrieved person may file a
complaint with the authority or the adjudicating officer, as the case may
be, for any violation or contravention of the provisions of this act or the
rules and regulations made thereunder against any promoter, allottee or
real estate agent, as the case may be. Sub rule (2) provides that the form,
manner and fees for filing complaint under subsection (1) shall be such as

may be prescribed.

As there are only three key players under the scheme of the Act 2016 l.e.
the promoter/developer, real estate agent and the allottee/consumer,
therefore, a complaint can also be filed by these persons against each

other for violation and contravention of the provisions of the act.

The manner of filing the complaint has been provided under rule 33 and
34 of U.P. Real Estate (Regulation and Development) Rules, 2016. Rule
33 provides that if anyh aggrieved person makes a complaint before the
regulatory authority then it should comply with Form M along with fee of
rupees one thousand and rule 34 provides that any aggrieved person can
file a complaint before the adjudicating officer complying with Form N

and accompanied with fee of rupees one thousand.

Section 89 of the Real Estate (Regulation and Development) Act, 2016
provides that the provisions of this act shall have effect, notwithstanding
anything inconsistent therewith contained in any other law for the time
being in force. The Real Estate (Regulation and Development) Act, 2016
is a special law enacted for regulation of real estate sector and in light of
the law laid down in abovementioned cases and Generalis Specialibus
non Derogant it can be concluded that, in case of inconsistency with any
general law the provisions of Real Estate (Regulation and Development)

Act, 2016 will prevail.

It is a well settled principle of law that the rules relating to counter claim
will be the same as those of pleadings, which means that the

counterclaim should conform with all the pre requisites that are required
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for filing a complaint. The Real Estate (Regulation and Development)
Act, 2016 is special law and it will prevail over general law. The Act and
rules of 2016 provides for manner of filing complaint. The same

procedure has to be complied with while filing a counter claim.

In the case in hand then appellant has not complied with the essentials of
filing a complaint while filing a counterclaim as the same was not filed
on FORM M or FORM N and neither the requirement of Rs. 1000 fee
has been complied with. The Appellant has also not mentioned about
counter claim specifically in his reply. In the prayer to the reply the
Appellant has requested for Refund of money. The plea relating to
counter claim of the appellant fails. Question no. (1) is answered

accordingly.

Vide question no. (1), we are required to examine as to whether the
Regulatory Authority while examining the complaint of the respondent
framed issue and examined the prayer made by the appellant in his reply

to the compliant of the respondent?

The examination of impugned order reveals that the respondent filed four
complaints against four persons, namely:- Vikram Chatterjee, Smit.
Sangeeta Chauhan, Shri Rakesh Verma & Shri Mayank Kumar Khanna;
and the Regulatory Authority on the basis of pleadings framed 3 issues,

which are as follows:-

1.  Whether the complaint in question is maintainable under the RERA
and whether the respondent(allottee) can be forced to take
possession of the unit in question?

2. Whether demand of the respondent(allottee) for refund of the
deposited amount is justifiable?

3. Whether the complainant(promoter) is entitled for getting interest

from the respondent(allottee) for delay period?

The Regulatory Authority after proper analysis, answered the above
issues and issued 10 directions as indicated in para 2 hereinabove. Thus,
it is clear that Regulatory Authority has taken care of the issues raised by

the appellant before the Regulatory Authority.
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12.3 Though the appellant has taken various grounds for setting aside of the
impugned order, but during the course of arguments, Shri Siddharth
Nandwani, learned counsel for the appellant for both the appellants
clearly and specifically stressed that the counter claim of the appellant
was not examined and they are only aggrieved by non-consideration of

the counter claim of the appellant by the Regulatory Authority.

12.4 From the aforesaid analysis, it is evident that there was no counter claim
of the appellant before the Regulatory Authority in accordance with law.
However, the Regulatory Authority while examining the pleadings of the
parties framed issues and issued directions, which even covered the
prayers made in the objections to the complaint of the respondent before
the Regulatory Authority and all the directions are completely protecting

the interest of allottees. Issue no. (2) is answered accordingly.

13. The grievance of the appellant has been examined and answered vide
issue no. 1. On the examination of the issue in its entirety and
appreciating the submission of learned counsel for the parties, we do not
find any illegality or perversity in the impugned order. Further, vide
impugned order interest of the allottees are fully taken care and protected
in pursuance to the provisions of the Act & Rules 2016. Accordingly,
both the appeals i.e. Appeal No. 149/2021 & Appeal No. 150/2021 are

hereby dismissed.

14.  However, it is always open for the appellant to raise grievance, if any, in

accordance with law before the appropriate forum.

Dated: 29.05.2023
GauravSri/- (K.K. Jain) (D. K. Arora)



