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Appellant/allottee by the instant appeal is assailing the order dated 16.06.2022,
passed by the RERA Authority, Gautam Budh Nagar, Uttar Pradesh, arising
from Complaint No. NCR145/01/89148/2022, wherein, a direction was issued
to refund the deposit of the appellant as per terms of the agreement within 45

days.

The facts giving rise to the instant appeal is that appellant came to be allotted
Flat No0.1108, 11" Floor of Tower F in the project “Charms Castle”, situated at
village Noor Nagar, Pargana Loni, NH 58, Raj Nagar Extension, Ghaziabad,
U.P. floated by the respondent/promoter.

The Unit came to be allotted vide “Allotment Letter Cum Builder Buyer
Agreement”, dated 13.08.2015. As per the terms of the agreement the
possession of the Unit was to be handed over within 36 months from the date
of agreement. The cost of the Unit was at Rs.30,53,500/- plus other charges.
The appellant paid Rs.26,19,481/- towards instalments as per the time line
agreed. The amount paid/deposited by the appellant was 90% of the sale
consideration and the balance 10% was to be paid at the time of possession.

It is not in dispute that project was delayed. The appellant opted for



“Subvention Plan” in the project. However, promoter had deposited only two
instalments, hence, appellant present in person informs that since then EMI is
being deposited by the appellant with the bank and there has been no default
till date.

It is submitted that the appellant having regard to the delay of the project, vide
communication dated 12.08.2019, requested for cancellation of his allotment
and sought refund of the entire amount along with interest from the
respondent/promoter. It appears that respondent did not act upon the
communication and the matter was kept pending. The appellant vide
communication dated 28.01.2021, changed his mind and requested for
possession of the Unit. Since possession was not handed over, aggrieved,
appellant filed a complaint before the learned RERA Authority on
29.01.2022, which came to be rejected. Hence, the present appeal.

In rebuttal, learned counsel for the respondent submits that the Unit came to
be cancelled on the request of the appellant and thereafter third party right has
been created. The relief of possession of the unit in the circumstances cannot
be granted to the appellant. Further, the only remedy available to the appellant
1s to approach a competent civil court for cancellation of the conveyance deed.
The third party is in possession and enjoyment of the Unit. The appeal lacks

merit.

In order to examine the issues involved in the appeal we deem it proper to

frame the following questions :

(1)  Whether the impugned order passed by the learned Regulatory

Authority suffers from violation of principles of natural justice and judicial

propriety ;

(1)  Whether the respondent promoter has played fraud and misrepresented

for undue gain ;

(i11)  Whether execution of conveyance deed of the unit to a third party by
the promoter, would debar the appellant from claiming possession of the unit

and execution of the sale deed in favour of the appellant;

(iv) Relief, if any, that the appellant is entitled;
(v)  Cost.

Question No.1 :




10.

Our attention has been drawn by the learned counsel for appellant to the
proceedings before the learned RERA Authority. The complaint proceeded ex
parte and the judgment thereon came to be reserved by the learned RERA
Authority on 04.05.2022. It appears, thereafter, the respondent/promoter,
subsequent to the afore noted date filed written statement to the complaint on
16.05.2022. However, complaint thereafter was not listed by the RERA
Authority so as to give an opportunity to the appellant/complainant to file
replication/rejoinder affidavit. Learned RERA Authority behind the back of
the appellant passed the impugned order dated 16.06.2022, relying solely on

the averment made in the written statement to non-suit the appellant.

Learned counsel for appellant submits that the impugned order is a procured
order passed in connivance with the respondent to illegally benefit the
respondent/promoter. The impugned order incorrectly records that the
respective parties were heard, whereas, the case proceeded ex parte. After
judgment being reserved, no party was heard by the RERA Authority and
finally the judgment came to be delivered after taking on record the written
statement behind the back of the appellant. The impugned order rests on the
statement of the respondent/promoter made in the written statement that on
the request of the appellant the Unit was cancelled. The date of cancellation
was not disclosed in the written statement, nor, it has been disclosed in the
objections filed to the memo of appeal before this Tribunal. Accordingly, vide
order dated 03.10.2024, the respondent was directed to produce the record of
the Unit pertaining to the appellant.

In ground H & I it has been categorically stated that the complaint was lastly
listed on 25.03.2022 before the learned RERA Authority, the respondent did
not appear and the matter came to be fixed for 04.05.2022 for final arguments.
On 04.05.2022, the matter was heard finally, however, respondent did not put
in appearance, nor, participated in the proceedings. The delivery of judgment
was reserved and after the matter being reserved, respondent put in
appearance and filed written statement on 16.05.2022. In ground B it has been
categorically stated that thereafter judgment came to be delivered but the
learned RERA Authority did not afford any opportunity to the appellant to
rebut the averments of the written statement. In other words it is submitted
that the impugned order came to be passed behind the back of the appellant in

the most arbitrary manner and against all judicial propriety relying on the
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assertion of the written statement that the unit of the appellant was cancelled.
Though from the record produced today by the respondent it is otherwise. The
respondent, in the objections has not rebutted the afore noted facts and the

specific grounds.

Section 38 (2) of Act, 2016, mandates that the RERA Authority would be
guided by the principles of natural justice and fair proceedings while deciding

the complaint. Sub Section (2) is extracted :

“(2) The Authority shall be guided by the principles of natural
justice and subject to the other provisions of this Act and the rules
made thereunder, the Authority shall have powers to regulate its
own procedure.”

From the facts noted herein above, it can be concluded that the
appellant/allottee was deprived of an opportunity as the written statement was
not served on him, the impugned order came to be passed behind the back of
the appellant relying upon a positive assertion made by the respondent therein
that the allotment of the Unit was cancelled on the request of the appellant.
Non affording of opportunity by the learned RERA Authority to rebut the
assertions made by the respondent in the written statement goes to the root of
the matter adversely affecting the right of the appellant. Accordingly, the

question no.1 is answered in favour of appellant and against the respondent.

Question No.2 : On a bare perusal of the scheme of Act, 2016, it was enacted

in such a manner to protect the interest of the allottees, as well as, the
promoter. However, where the promoter defaults and has not complied with
the provisions of the Act, Rules and Regulations made thereunder, including,
the building byelaws that are in force from time to time, in that event the

promoter would expose itself for penal consequences under the Act, 2016.

Today learned counsel for respondent has produced the record pertaining to
the appellant. We have carefully perused the record with the assistance of the
learned counsels for parties. The cancellation order of the Unit is dated
21.06.2022, communicated through speed post which came to be served on
the appellant on 23.06.2022. The communication cancelling the allotment is
addressed to the appellant, wherein, it has been noted that pursuant to the
order of RERA court dated 16.06.2022, the allotted Flat (Flat No.F-1108)
stands cancelled. Further, RERA court has directed to pay the deposited



money to the allottee after statutory deduction of earnest money and refund
the disbursed loan to the bank. Since the document is not part of record and
has been produced for the first time, the cancellation order dated 21.06.2022,

is being extracted :

“To Dated 21.06.2022

Mr.Vikas Chauhan,

R/o H.No.248, Street No.05,

Radhey Shyam Vihar-1,

Muradnagar, Distt. Ghaziabad -201206

Ref : Submission of original documents and/refund cheque.
Sir,

That in view of Hon’ble RERA court order dated 16.06.2022, the allotted flat
vide Flat No.F-1108, 11" Floor, Tower-F in our Project “CHARMS
CASTLE” built at Khasra No.1055,1056 & 1099, Village-Noor Nagar,
Pargana-Loni, (NH-58, Raj Nagar Extn.Ghaziabad) Tehsil & District-
Ghaziabad allotted in the name of Mr.Vikas Chauhan stands cancelled and
Hon’ble Court has directed us to pay the deposited money (own contribution)
to allottee after statutory deduction of earnest money and refund the bank
disbursed loan to bank.

Hence, in view of the above you are requested to provide us latest outstanding
dues/foreclosure letter from SBI to enable us to deposit the same as well as
refund the deposited amount (own contribution) after statutory deduction if
any on submission of original documents pertaining to allotted flat.

Regards.
Sd/-
For Charms India Pvt.Ltd.

Authorized Signatory
Encl: Order dated 16.06.2022.”

14. A communication of the same date (21.06.2022) is addressed by the
respondent to the State Bank of India, Modi Nagar Branch, inter alia,
requesting for termination of the Tri Partite Agreement (TPA) and issue
Demand cum Foreclosure Letter of the outstanding dues. In other words TPA
between the parties never came to be cancelled until passing of the impugned

order.

14.1 The record produced by the learned counsel for respondent reflects that Tri
Partite Agreement (TPA) was entered into from time to time with several
banks and finally with the State Bank of India. On perusal of TPA, the allotted

flat in favour of the appellant has been agreed by the borrower (promoter and
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allottee) to be mortgaged with the bank as security for the loan advanced by
the bank for the purpose of the project/construction of the said flat. The
agreement further provides that in the event of default in repayment of loan as
per terms of the loan agreement, the agreement would be cancelled at the call
of the bank and the borrowers would be liable for the payment of entire

amount outstanding in the said loan account.

On perusal of the pleadings and grounds taken by the appellant in the memo
of appeal it is categorically stated that after the request made by the appellant
on 14.08.2019, the respondent had not cancelled the allotment, nor, had they
taken any decision on the request of the appellant to refund the amount
deposited. There is no automatic cancellation of the allotment; the

cancellation has to be express and in terms of the agreement.

It would be apposite to take note of some of the provisions that is relevant in

the facts of the present case.

Section 2(c) defines “agreement for sale”, which means an agreement entered

into between the promoter and the allottee.

Section 2(d) defines “allottee” in relation to a real estate project, means the
person to whom a plot, apartment or building, as the case may be, has been
allotted, sold or otherwise transferred by the promoter, and includes the
person who subsequently acquires the said allotment through sale, transfer or

otherwise.

Section 13 of Act, 2016 mandates that the promoter is bound to execute a
registered agreement for sale on receiving ten percent of the cost of the
apartment and the agreement for sale shall be in such form as may be
prescribed and shall specify the particulars of development of the project

including the construction of building and apartments.

Section 17 of the Act, 2016 mandates that the promoter shall execute a
registered conveyance deed in favour of the allottee and handover possession
of the allotment to the allottee within three months from the date of issue of

occupancy certificate.

Section 7 confers power on the RERA Authority to revoke registration

granted to the promoter under Section 5. The registration, inter alia, can be
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revoked in the event the promoter indulges in any fraudulent practices

[Section (1)(d)].

Act, 2016 mandates and casts upon the promoter a duty to execute an
agreement to sale upon deposit of ten percent of the cost of the allotted Unit
with the allottee. Allottee has been defined to mean to whom the Unit has
been allotted. In other words Act, 2016 creates a lien on the Unit in favour of
the allottee, it follows, that without cancellation of the allotment and the
agreement by the promoter no further allotment could have made of the Unit

to a third party.
Section 11(4)(h) is extracted :

“ after he executes an agreement for sale for any apartment, plot or
building, as the case may be, not mortgage or create a charge on such
apartment, plot or building, as the case may be, and if any such mortgage
or charge is made or created then notwithstanding anything contained in
any other law for the time being in force, it shall not affect the right and
interest of the allottee who has taken or agreed to take such apartment,

plot or building, as the case may be.”

Thus, Sub section (4)(h) prohibits the promoter after he executes an
agreement for sale for any apartment, not to mortgage or create a charge on
such apartment and if any mortgage or charge is made or created then
notwithstanding anything contained in any other law for the time being in
force, it shall not affect the right and interest of the allottee who has taken or
agreed to take such apartment, plot or building, as the case may be. Further,
in a case where TPA is executed with the lending bank to finance the purchase
of the Unit, the Unit is mortgaged to the bank as security, thereby, further

binding the promoter.

Chapter III casts functions and duties of promoter which, inter alia, includes

uploading of certain documents on the RERA portal.

Sub section (4)(a) casts responsibility upon the promoter with regard to all
obligations, responsibilities and functions under the provisions of this Act or
rules and regulations made thereunder or to the allottees as per the agreement

for sale till the conveyance of all the apartments is made to the allottees.

Sub section (4)(a) is extracted below :
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“(4) The promoter shall —

(a) be responsible for all obligations, responsibilities and functions under the
provisions of this Act or the rules and regulations made thereunder or to the
allottees as per the agreement for sale, or to the association of allottees, as
the case may be, till the conveyance of all the apartments, plots or buildings,
as the case may be, to the allottees or the common areas to the association of
allottees or the competent authority, as the case may be:

Provided ................ccov... ...

Sub section (4)(f) obligates the promoter to execute registered conveyance
deed of the apartment in favour of the allottee as provided under Section 17

of the Act.
Section 11(5) is extracted :

“ The promoter may cancel the allotment only in terms of the agreement for

sale :
Provided................ ”

In view of the afore noted provisions it is explicit that during subsistence of
the allotment, agreement to sale, and TPA, as the case may be, executed by
the promoter in favour of the appellant-allottee, Act 2016, prohibits the
promoter from creating a charge on the allotted Unit, and if so created,
notwithstanding anything contained in any other law for the time being in
force shall affect the right and interest of the allottee in respect of the Unit.

The agreement not the TPA came to be cancelled.

A fraud is an act of deliberate deception with the design of securing something
by taking unfair advantage of another. It is a deception in order to gain by
another’s loss. It is a cheating intended to get an advantage

[S.P.Chengalvaraya Naidu Vs. Jagannath, 1994 SCC (1) 1].

“Fraud” means an intention to deceive ; whether it is from any expectation
of advantage to the party himself or from the ill will towards the other is
immaterial. The expression “fraud” involves two elements, deceit and injury
to the person deceived. In short, the benefit or advantage to the deceiver, will
almost always call loss or detriment to the deceived [Indian Bank Vs.

Satyam Febres (India) Pvt.Ltd., 1996 (5) SCC 550].

Fraud is anathema to all equitable principles and any unfair tainted with

fraud cannot be perpetuated or saved by the application of any equitable
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doctrine including res judicata. (Ram Chandra Singh Vs. Savitri Devi and

Ors (2003 (8) SCC 319).

Fraud and collusion vitiate even the most solemn proceedings in any

civilized system of jurisprudence.

Fraud arises out of deliberate active role of representator about a fact, which
he knows to be untrue yet he succeeds in misleading the representee by
making him believe it to be true. Central Bank of India Vs. Madhulika
Guru Prasad Dahir and Ors, 2008 (13) SCC 170; Ramesh Kumar & Anr
vs Furu Ram & Anr, 2011 (8) SCC 613.

In the given facts of the case, respondent/promoter, herein deceived the RERA
Authority and the appellant by filing written statement after the hearing came
to be closed. A false statement was made by the respondent that the Unit came
to be cancelled on the request of the appellant to obtain a favourable order,
and cause injury to the appellant. The respondent to deceive the RERA
Authority and the appellant suppressed the date of cancellation, if any.
Further, the material fact that the Unit was allotted to a third party and
conveyance deed executed was not disclosed before the RERA Authority. The
same mischief has been played by the respondent before this Tribunal. None
of the facts with regard to the status of the Unit was disclosed. The true facts
surfaced on summoning the record of the Unit. The allotment and conveyance
deed came to be executed to the third party without cancellation of the
allotment of the Unit in favour of the appellant and the TPA. The respondent
proceeded to cancel the TPA after the passing of the impugned order.

On carefully examining the facts and circumstances, it can be concluded that
the respondent has not only flouted the provisions of the Act, Rules, and
agreement but has played fraud and misrepresented, not only before the
learned RERA Authority, this Tribunal but also with the allottee and the bank.

The question no.2 is accordingly answered.

Question No.3 : We are required to examine as to whether on execution of

conveyance deed of the Unit to a third party by the promoter would debar the
appellant from claiming possession of the Unit and execution of sale deed in

favour of the appellant.
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From the admitted facts briefly stated in the preceding paragraphs, it is evident
that the Unit in question came to be allotted to the appellant on 13.08.2015,
Builder Buyer Agreement (BBA) was also executed on the said date. Till
filing of the complaint, allotment of the Unit was not cancelled by the
respondent, rather, as per their own stand before this Tribunal, it is reflected
from the document produced today, the allotment of the Unit came to be
cancelled vide communication dated 21.06.2022, after passing of the
impugned order. In other words, on the date of filing of the written statement
the Unit allotted to the appellant was not cancelled. A false and misleading
statement was made that the unit allotted to the appellant was cancelled on his
request. The BBA inter se parties was effective and in force throughout the

proceedings and came to be cancelled after passing of the impugned order.

The appeal against the impugned order came to be instituted on 11.08.2022.
The respondent had put in appearance and filed objections. In the objections
it 1s no-where stated that third party right, including, conveyance deed was
executed by the respondent in respect of the Unit, rather, respondent
maintained absolute silence with regard to the status of the Unit. The stand of
the respondent in the objections is the same as taken in the written statement
before the RERA Authority that the Unit allotted to the appellant was
cancelled at his own request without disclosing the date. The T.P.A. was
sought to be cancelled by the respondent after cancelling the Unit on
21.06.2022, meaning thereby, the BBA and TPA never came to be cancelled
before creating third party right on the Unit.

On perusal of the record produced today it is reflected that the Unit came to
be allotted to the third party on 21.12.2020 and the sale deed was executed by
the respondent to the said third party on 27.09.2023. The objections to the
grounds of appeal was filed by the respondent on 19.12.2022 but the relevant
fact was suppressed by the respondent willfully and deliberately and obtained
the order by fraud, misrepresentation and with ulterior motive. The allotment
of the Unit to a third party without cancellation of the Unit allotted to the
appellant is against the BBA and provisions of the Act in particular Section

11(4) (h) as already noted.

The Act, 2016 confers statutory rights upon the allottee, after allotment of an

apartment, lien is created on the Unit in his favour by executing Builder Buyer
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Agreement. Where such a right is created in favour of the allottee, then in that
event it cannot be revoked, except as per the terms and conditions of the
agreement and in accordance with the provisions of the Act and Rules. In the
event the promoter breaches the Builder Buyer Agreement by cancelling the
apartment, the allottee has been conferred a right to assail the cancellation
before the RERA Authority under Section 11(5) of the Act and seek
restoration of the Unit. The RERA Authority has been conferred powers to
pass interim orders, as well as, to revoke the cancellation order. In other
words, the allotted apartment in favour of the allottee, who has suffered
cancellation illegally or arbitrarily, is subject matter of adjudication at behest
of the allottee. In the event, such an action is brought about by the allottee
before the RERA Authority, the promoter creating any lien, mortgage or
charge upon the apartment, would be acting at its own risk. Any allotment,
sale or transfer of the Unit to a third party notwithstanding anything contained
in any other law for the time being in force, it shall not affect the right and

interest of the allottee [Section 11 (4)(h)].

That apart, Section 52 of the Transfer of Property Act, 1887, would apply to
third party transfer/conveyance of the property that is made during pendency
of suit/proceedings. Any transfer that is made during pendency of proceedings

is subject to the final result of the litigation.

Hon’ble Supreme Court recently in case of M/s Siddamsetty Infra Projects
Pvt. Ltd. Vs Katta Sajutha Reddy & Ors, [R.P.(C) No.1565/2022 In
C.A.No0.5822/2022], decided on 08-11-2024, considered the principle of
lis pendens and held whether one of the parties to the suit of the proceedings
transfers the suit property to the third party, the latter, is bind by the result of
the proceedings, even if he did not receive the notice of the suit or
proceedings. In the given case before Hon’ble Supreme Court, a Defective
Review Petition was filed, it was argued by the respondent therein that the

doctrine of /is pendens does not apply. It was rejected.

It was held that /is pendens commences at the stage of institution of the
petition and not at the stage when the notice is issued by the court. Thus, taking
Review Petition pending, though defective, it was held that Section 52 of the
Transfer of Property Act would apply to the third-party purchases once the
sale was executed after the review petition was instituted before the Court. In

other words, the transfer of property that is made during the pendency of the
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suit/proceedings is subject to the final decision of the litigation. Paragraph 47

and 49 is extracted:

“47. In short, the doctrine of lis pendens that Section 52 of the Transfer of Property
Act encapsulates, bars the transfer of a suit property during the pendency of litigation.
The only exception to the principle is when it is transferred under the authority of the
court and on terms imposed by it. Where one of the parties to the suit transfers the
suit property (or part of it) to a third-party, the latter is bound by the result of the

»

proceedings even if he did not have notice of the suit or proceedings.....

“49. The purpose of lis pendens is to ensure that the process of the court is not
subverted and rendered infructuous. In the absence of the doctrine of lis pendens, a
defendant could defeat the purpose of the suit by alienating the suit property. This
purpose of the provision is clearly elucidated in the explanation clause to Section 52
which defines “pendency”. Amending Act 20 of 1929 substituted the word
“pendency” in place of “active prosecution”. The amending Act also included the
Explanation defining the expression “pendency of suit or proceeding”. “Pendency”

b

is defined to commence from the “date of institution” until the “disposal”. The
argument of the respondents that the doctrine of lis pendens does not apply because
the petition for review was lying in the registry in a defective state cannot be accepted.
The review proceedings were “instituted” within the period of limitation of thirty
days. The doctrine of lis pendens kicks in at the stage of “institution” and not at the
stage when notice is issued by this Court. Thus, Section 52 of the Transfer of Property
Act would apply to the third-party purchases once the sale was executed after the

review petition was instituted before this Court. Any transfer that is made during the

pendency is subject to the final result of litigation.”

In the circumstances it is evident that the respondent/promoter misrepresented
not only before the learned RERA Authority, but also before this Tribunal.
The allotment of the Unit in favour of the appellant never came to be cancelled
until 21.06.2022. Without cancellation of the Unit by the respondent, Unit
could not have been allotted or transferred to third party. It is categorical and
specific case of respondent that the Unit came to be cancelled after passing of
the impugned order dated 16.06.2022 by the learned RERA Authority.
Further, during pendency of the appeal, third party right was created, as well
as, conveyance deed of the Unit was executed on 27.09.2023 by the
respondent deliberately and willfully misrepresenting and playing fraud

before the RERA Authority/Tribunal and with the third party. Appeal is
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continuation of complaint proceedings, therefore, sale deed executed in
favour of third party by the respondent is in the teeth of the principle of /is
pendens. Sale deed in favour of third party would be subject to the outcome
of this appeal. The allotment of the Unit made to a third party in 2020 during
subsistence of the BBA and TPA would be hit by Section 11(4)(h) and Section
11(5) of Act, 2016. The question no.3 is answered accordingly.

In the given facts of the present case, the allotment of the appellant never
came to be cancelled by the promoter on the request made by the allottee. It
is not the case of the respondent promoter that the allottee was in default or
had not desired, by representing before the promoter, that the allottee wishes
to continue with the project. In the circumstances, during subsistence of the
Builder Buyer Agreement/allotment and the TPA, promoter could not have
created third party interest by allotting the apartment, without taking recourse,
including, cancellation of the allotment made in favour of the appellant. The
allotment, admittedly, as per the case of the respondent came to be cancelled
after the orders of the RERA Authority dated 16.06.2022 and not on the
application of the appellant, followed by cancellation of TPA with the bank.
The promoter never acted on the application of the allottee seeking
cancellation of the Unit. Rather, promoter accepted the request of the
appellant to continue in the project which was duly accepted by the promoter
as is reflective from the conduct of the promoter. In the circumstances
respondent has violated the provisions of the Act, Rules and terms of the
agreement. The promoter for undue gain, taking advantage of the escalated
cost of the Unit willfully and deliberately misrepresented to dupe and deprive
the appellant of the Unit at the agreed price. The promoter, in the
circumstances has exposed itself for the consequences under Chapter VIII of

Act, 2016, for violation of the Act and Rules framed thereunder.

For the reasons assigned herein above, the appeal is allowed by passing the

following orders :

(1) Order dated 16.06.2022, passed by the RERA Authority, Gautam Budh
Nagar, Uttar Pradesh, in Complaint No. NCR145/01/89148/2022, is set aside
and quashed;

(i1) The respondent promoter is directed to handover possession and execute

the conveyance deed of Flat No.1108, 11" Floor in Tower F, in the project
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“Charms Castle”, situate at village Noor Nagar, Pargana Loni, NH 58, Raj
Nagar Extension, Ghaziabad, U.P. in favour of the allottee within 45 days
from the date this order is uploaded on the portal;

(i11) The RERA Authority is directed to proceed against the respondent
promoter for imposition of penalty under Section 61 of the Act, 2016 after

affording opportunity;

(iv)  Cost of litigation assessed at Rs.50,000/- to be paid by the respondent

to the appellant within two weeks.

21. The Registry is directed to apprise the RERA Authority of this order for

compliance.

Dated : 07.11.2024
Irfan (Rameshwar Singh) (Sanjai Khare) (Suneet Kumar)



