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THE UTTAR PRADESH REAL ESTATE APPELLATE
TRIBUNAL
AT
LUCKNOW

Appeal No. 372 of 2022

Pradyot Kumar Singhal ... Appellant.
Versus

M/s Pancham Realcon Pvt. Ltd. ... Respondent.

LR R

Hon’ble Mr. Justice Suneet Kumar, Chairman.
Hon’ble Mr. Devindar Singh Chaudhry, Technical Member.

Heard Dr. Azhar lkram, learned counsel for the appellant and Shri
Aditya Tewari, Advocate holding brief of Shri V.K. Singh Bisen, learned

counsel for the respondent.

The appellant-allottee by the instant appeal is assailing the order dated
10.02.2022 passed by the Real Estate Regulatory Authority (RERA) in
Complaint No. LKO120/03/71152/2021 (Sri Pradyot Kumar Singhal Vs.
M/s Pancham Realcon Pvt. Ltd.), whereby, the Regulatory Authority
directed the respondent-promoter to refund the due amount to the allottee

after deducting 10% of the deposit towards earnest money.

The appellant, in the present appeal, seeks refund of the earnest money

deducted by the respondent at Rs. 3,93,347/- along with interest thereon.

The question that arises for consideration is as to whether the
respondent-promoter was justified in deducting the earnest money while

making the refund.

The facts, inter se, parties are not in dispute that appellant came to be
allotted flat bearing Unit No. OAA/A/EIGHT/B/809 in Tower-A to the
Project- OMAXE AANANDA (HITECH TOWNSHIP). The sale



consideration of the Unit was at Rs.40,71,275/-. The allotment came to
be made on 03.12.2015, thereafter, the appellant made deposits as per the
payment schedule until July 2016. Despite several notices from the
respondent, the remaining installments were not paid. Consequently, the
allotment came to be cancelled vide communication dated 28.12.2017.
The appellant did not approach the respondent for refund of his deposit
and after lapse of 4 years, filed a complaint before the Regulatory
Authority in March 2021, seeking refund of his deposits along with
interest. The learned Regulatory Authority did not find any illegality and
infirmity in terminating the allotment on default of the appellant,
consequently, directed for refund of the amount after deducting 10% of

the deposit towards earnest money.

The learned counsel for the appellant submits that as per the averments
made in the written statement that construction in the project was stayed
by the Hon’ble High Court in a PIL. We have perused the written
statement carefully, the averments made therein are being misread, the
restraint order passed in PIL restrains construction upto 500 meters High
Flood Level (HFL), whereas, admittedly, the project, which is part of
Hitech City, is outside and beyond 500 meters HFL; and no order,
injunction of a court or of an authority has been brought to our notice

that the construction of the project was ever kept in abeyance.

It is not being disputed by learned counsel for the appellant that after
July 2016, the installments was not paid, consequently, the
allotment/agreement came to be cancelled on 28.12.2017 by the
respondent-promoter. It is also not in
dispute that cancellation order was not challenged under Section 11(5) of
the Act 2016. Further, the appeal is merely confined to refund of earnest

money deducted by the respondent on termination of the agreement.

Our attention has been drawn to Clause 9, 12 and 19 of the Allotment
Letter/Agreement, wherein, it has been categorically mentioned that
earnest money would be 10% of sale consideration of the Unit and in the
event of cancellation, the earnest money would be deducted. After

passing of the impugned order, respondent deducted the earnest money



and refunded the balance amount to the allottee, which was duly

accepted by the appellant.

9. In this backdrop, the respondent was justified in deducting 10% towards
earnest money after cancellation of the Unit on default of the appellant-

allottee. The question is accordingly answered.

10. The appeal being devoid of merit is hereby dismissed.

11. No order as to the cost.

Dated: 09.01.2025
Tanveer/- (Devindar Singh Chaudhry) (Suneet Kumar)



