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(DISPOSAL OF AN APPLICATION FOR CONDONATION OF
DELAY SUPPORTED WITH AFFIDAVIT DATED 02.09.2019 AND
WRITTEN OBJECTION DATED 21.11.2019)

On behalf of applicant an application for condonation of delay
supported with affidavit dated 02.09.2019 has been filed with the following

submissions:

1.  That the impugned judgment and order was passed by the learned Uttar
Pradesh Real Estate Regulatory Authority on 03.12.2018.

1.1  That at the time of passing of the aforesaid impugned judgment and order
dated 03.12.2018 this Hon’ble Tribunal was not duly constituted till
30.03.2019 and several litigations assailing the designation of Uttar
Pradesh State Transport Appellate Tribunal were pending before Hon’ble
High Court.

1.2 That even the powers of this Hon’ble Tribunal which were earlier
delegated to Uttar Pradesh State Transport Appellate Tribunal were
withdrawn vide notification dated 27.02.2019.



1.3

1.4

1.5

1.6

1.7

1.8

1.9

That this Hon’ble Tribunal was duly constituted on 30.03.2019, as such
after constitution of this Hon’ble Tribunal the appellant applied for the
certified copy of the impugned judgment and order dated 03.12.2018 and
got the certified copy of the said order on 24.04.2019.

That for the purpose of filing the instant appeal certain documents were
sought by the counsel for the appellant however, the same could not be
provided immediately on account of the fact that at the time of
constitution of this Hon’ble Tribunal model code of conduct was
applicable and a number of officers were on election duties.

That the time consumed in providing requisite instructions and
documents to the counsel for the appellant was not at all deliberate.

That the sixty days period from the date of arising the cause of action
expired on 01.02.2019, as such the instant appeal is being filed 213 days
beyond the limitation period for the reasons mentioned herein above.
That therefore, it is evident that the instant appeal could not be filed
earlier firstly due to non-functioning of this Hon’ble Tribunal thereafter
due to the time consumed in providing requisite instructions and
documents to the counsel for the appellant.

That therefore, delay caused in filing instant appeal is neither deliberate
nor intentional and same is bonafide.

That the consistent approach of the Hon’ble Supreme court of Inida as
well as of this Hon’ble Court is that when substantial justice and
technicalities are pitted against each other, technicalities have to give way
to substantial justice. One of the matters wherein aforesaid view has been
expressed by Hon’ble Apex Court is reported in JT 2005 4 SC 10 in Re:
State of Nagaland vs. Lipok AO and other. Hence in the instant matter

also this Hon’ble Tribunal may graciously be pleased to condone the



1.10

1.11

1.12

1.13

1.14

delay thereby not to allow the technicalities like latches come in way of
substantial justice.

That Hon’ble the Supreme Court of India in the case of B. Madhuri
Goud V.B. Damodar Reddy, reported in (2012) 12 SCC 693 has been
pleased to hold that there should be a liberal, pragmatic, justice-oriented,
non-pedantic approach while dealing with an application for condonation
of delay, for the courts are not supposed to legalize injustice but are
obliged to remove injustice. Substantial justice being paramount and
pivotal the technical considerations should not be given undue and
uncalled for emphasis.

That the Hon’ble Supreme Court of India in the case of Esha
Bhattacharjee vs. Managing Committee of Raghunathpur Nafar
Academy & Others passed in Civil Appeal No. 8183-8184 of 2013
decided on 13.09.2013 reiterated and elaborated the same view as held in
the case of B. Madhuri Goud V.B. Damodar Reddy (supra).

That from the facts and circumstances mentioned hereinabove the delay
in filing instant appeal deserves to be condoned and instant appeal
deserves to be heard on merits, failing which the appellant who is an
instrumentality of State will suffer irreparable loss and injury, which
would result into loss of public exchequer.

That as such in the interest of justice the delay in filing instant appeal be
condoned in exercise of provisions contained under proviso to Section
44(2) of the RERA Act, 2016.

That as such it is humbly submitted that in the interest of justice the delay
in filing instant appeal deserves to be condoned in exercise of provisions

contained under proviso to Section 44(2) of the RERA Act, 2016.
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OBJECTION ON BEHALF OF HE RESPONDENT AGAINST AN

APPLICTION FOR CONDONATION OF DELAY
The respondent has filed objections dated 21.11.2019 supported with

affidavit against the delay condonation application with the following
contentions:

That at the very outset, the respondent denies all and every allegation,
contention, averment and submission of the appellant contained in the
application for condonation of delay as if the same is specifically
traversed and denied and except such of those allegations which have
been expressly hereinafter admitted.

That the appellant has approached this Hon’ble Tribunal with unclean
hands and the present application for condonation of delay has been
preferred on gross misrepresentation and is liable to be dismissed.

That the present appeal is hopelessly barred by limitation as the same has
been filed at a belated stage after lapse of 213 days of prescribed time
limit of 60 days from the date of impugned order dated 03.12.2018
passed by learned Real Estate Regulatory Authority U.P. (hereinafter
referred as “Authority”) that contravene the provision of Section 44(2) of
the Real Estate (Regulation and Development) Act, 2016 (hereinafter
referred as “Act”). The appeal before the Hon’ble Tribunal is preferred
with no satisfactory explanation for delay and without sufficient cause for
not approaching the Court in time. Thus, the application for condonation
of delay in filing the appeal lacks the merit and is liable to be dismissed.
That the present appeal is vexatious and has been filed by the appellant
after lapse of 213 days of prescribed time limit of 60 days without any

justifiable grounds but just to harass the respondent and hence the



2.5

2.6

2.7

application for condonation of delay in filing the appeal deserves to be
rejected on this ground.
That the application for condonation of delay in filing the appeal is based
on fallacious and vexatious grounds, hence deserves to be rejected with
costs.
PARAWISE REPLY TO APPLICATION FOR CONDONATION
OF DELAY IN FILING THE APPEAL.

That the contents of para 1,2 and 3 of the application for condonation of
delay are matter of record and need no reply.

That the contents of para 4,5 and 6 of the application for condonation of
delay are misconceived and unreasonable hence vehemently denied. In
reply thereto it is submitted that even if this Hon’ble Tribunal was not
duly constituted between the period from 27.02.2019 till 30.03.2019, the
appellant could have approached the higher court to seek the relief. It is
considered, that this Hon’ble Tribunal was not constituted till 29.03.2018
but the power of this Hon’ble Tribunal was delegated to U.P. State
Transport Appellate Tribunal and the same was functioning till
27.02.2019. The impugned order of learned Authority was passed on
03.12.2018 and the appellant was having sufficient time of appx 85 days
to prefer the appeal before the U.P. State Transport Appellate Tribunal
but because of their apathetic functioning, they did not file the appeal in
time. It is the great example of their careless functioning which shows
that not only filing of appeal even they did not apply for certified copy of
impugned order in time, which they applied after lapse of 3 months’ time
and received the same on 24.04.2019. It is pertinent to mention that the
certified copy is normally issued within 2-3 days after filing an

application to learned Authority.



2.8

2.9

That the contents of para 7 to 11 of the application for condonation of
delay are misrepresented, misleading and not correct hence vehemently
denied. In reply thereto it is submitted that having a lengthy
administrative process is not a sufficient cause to justify the delay in
filing an appeal. It is pertinent to mention here that the appellant is trying
to cover their lackadaisical approach of functioning and he does not have
sufficient reason and grounds to cover the delay for filing appeal in time.
The delay of 213 days in filing the appeal is substantial and do not
deserve to be condoned. In view of averments made hereinabove and in
preceding para, it is clear that the delay in filing the appeal is due to
careless and easy going style of functioning of appellant and hence the
same does not deserve to be condoned and liable to be rejected.

That the contents of para 12,13 and 14 of the application for condonation
of delay are misrepresented and not relevant in the instant case hence
vehemently denied. In reply thereto it is submitted that in Sikkim High
Cort A Single Judge Bench comprising of Meenakshi Madan Rai, Acting
CJ dismissed an application for condonation of 115 days’ delay in filing
the appeal, filed under Section 173(1) of Motor Vehicles Act, 1988. The
appeal was to be filed against a decision of Motor Accident Claims
Tribunal. However, there was a delay of 115 days in filing the appeal, the
purported reason of which, according to the applicant being the
departmental procedure of approvals before filing an appeal. It was
submitted that the delay was neither intentional nor willful. The High
Court perused Section 173 and observed that it was to be seen whether
the applicant was prevented by sufficient cause from preferring the
appeal in time. The grounds as taken by the applicant were considered

by the Court, which then held that the conduct of the applicant cannot be



2.10

said to be beyond reproach. The impugned judgment was pronounced ex-
parte as the applicant failed to appear before the MACT. Further, the file,
while seeking the opinion of various officers of the Company, was sent
from one desk to another. It was observed that ‘justice’ means justice to
the applicant as well as the respondent. The Court held the conduct of the
applicant to be lackadaisical and hence, rejected the application filed by
the applicant. [Shriram General Insurance Co. Ltd. v. KezangKazi,
2018 SCC onlineSikk 128 dated 03.07.2018].

In another case in Civil Appeal No. 6974 of 2013 of Baswaraj and Anr
vs. The Spl Land Acquisition Officer with Civil Appeal No. 6975 of
2013 of Baswaraj and Anr vs. The Spl. Land Acquisition Officer, decided
on 22.08.2013, the Hon’ble Supreme court has pleased to hold the view
that “It is settled legal proposition that law of limitation may harshly
affect a particular party but it has to be applied with all its rigour
when the statute so prescribes. The Court has no power to extend the
period of limitation on equitable grounds. “A result flowing from a
statutory provision is never an evil. A Court has no power to ignore
that provision to relieve what it considers a distress resulting from

its operation.”

The statutory provision may cause hardship or
inconvenience to a particular party but the Court has no choice but
to enforce it giving full effect to the same. The legal maxim “dura
lexsedlex” which means “the law is hard but it is the law”, stands
attracted in such a situation. It has consistently been held,
“inconvenience is not” a decisive factor to be considered while
interpreting a statute.”

That the contents of para 15, 16 and 17 of the application for

condonation of delay are not tenable and hence vehemently denied. In



reply thereto it is submitted that the appellant could not provide
“sufficient cause” which prevented him to approach the court within
limitation. In the instant case the appellant is found to be negligent and
have not acted diligently or remained inactive, there cannot be a justified
ground to condone the delay. The present application for condonation of
delay in filing the appeal is nothing but abuse of process of law and
Tribunal, because there has not been sufficient cause shown by the
appellant that prevented him to approach the court on time, condoning
the delay will tantamount to showing utter disregard to the legislature and
hence the application for condonation of delay deserves to be rejected
with cost and in the interest of justice.

3. We heard the learned counsel for both the parties and perused the whole
records.

4. From the perusal of the record, it is obvious that the impugned order was
passed on 03.12.2018 and the instant appeal was filed on 02.09.2019 that is
after delay of 213 days from the date of impugned order dated 03.12.2018
after excluding the period of 60 days as provided under Section 44(2) of the
Real Estate (Regulation and Development) Act, 2016.

Now the question is —Whether the applicant has sufficiently
explained the delay of 213 days in filing the instant appeal ?

The main thrust of the argument of the learned counsel for the
applicant is that the Tribunal was not functional during the period of
27.02.2019 till 30.03.2019, hence, the instant appeal could not be filed
within the stipulated period. But, this submission of the learned counsel for
the appellant carries no substance because at that time when this Appellate
Tribunal was not functional, the power of this Tribunal, Lucknow was

delegated to U.P. State Transport Appellate Tribunal and it remained



effective till 27.02.2019 thus, the filing of the appeal before the U.P. State
Transport Appellate Tribunal was not barred at that time.

The next submission of the learned counsel for appellant that the
appellant being a Government Instrumentality have a lengthy administrative
process, so delay has been caused in filing the instant appeal, is also not
tenable because the party to a suit may be a common litigant or a
Government instrumentality, everyone is equal before the law.

It is settled provision of Constitution that - Eeveryone is equal before
the law and is entitled to equal protection of the law. [Article 14 of the
Constitution of India], therefore, in view of this provision the appellant-
Development Authority is not entitled to get any additional favour regarding
condonation of delay in filing the instant appeal.

The learned counsel for applicant relying on the proposition laid down in
case of — In re: State of Nagaland vs. Lipok AO and Other. J.T. 2005 4 SC
10 submitted that this Hon’ble Tribunal may graciously be pleased to
condone the delay and should not allow the technicalities like laches which
come in way of substantial justice.

The learned counsel for the applicant also drew our attention to the
principles laid down in the case of B. Madhuri Goud vs. Damodar Reddy,
(2012) 12 SCC 693 and submitted that in this case the Hon’ble Supreme
Court has laid down that - “There should be a liberal, pragmatic, justice-
oriented, non-pedantic approach while dealing with an application for
condonation of delay, for the courts are not supposed to legalise injustice but
are obliged to remove injustice.” Substantial Justice being paramount and
pivotal the technical considerations should not be given undue and uncalled

for emphasis.



No doubt, it is settled law that there should be a liberal and pragmatic
approach while dealing with the limitation application. The Hon’ble Apex
Court in the case of B. Madhuri Goud vs. Damodar Reddy, (2012) 12
SCC 693, has laid down that-“There should be a liberal, pragmatic, justice-
oriented, non-pedantic approach while dealing with an application for
condonation of delay, for the courts are not supposed to legalise injustice but
are obliged to remove injustice. Substantial Justice being paramount and
pivotal the technical considerations should not be given undue and uncalled
for emphasis”.

But it is also settled proposition of law that the concept of liberal
approach, while dealing with the application for condonation of delay does
not mean that party seeking condonation of delay is exempted to prove that
“sufficient cause exists” for condonation of delay.

The applicant must satisfy the Court that he was prevented by any
“sufficient cause” from prosecuting his case, and unless a satisfactory
explanation is furnished, the Court should not allow the application for
condonation of delay. The Court has to examine whether the mistake is bona
fide or was merely a device to cover an ulterior purpose.

Hon’ble Supreme Court in the matter of Brijesh Kumar and others
vs. State of Harayana and other, 2014(11) SCC 351 has laid down that:
“The Privy Council in General Fire and Life Assurance Corporation Ltd.
vs. Janmahomed Abdul Rahim, AIR 1941 PC 6, relied upon the writings
of Mr. Mitra in Tagore Law Lecturers 1932 wherein it has been said that “a
law of limitation and prescription may appear to operate harshly and
unjustly in a particular case, but if the law provides for a limitation, it is to

be enforced even at the risk of hardship to a particular party as a Judge



cannot, on applicable grounds, enlarge the time allowed by the law,
postpone its operation, or introduce exceptions not recognized by law,

In the case of Esha Bhattacharjee vs. Managing Committee of
Raghunathpur Nafar Academy And Others (2013) 123 SCC 64, the
Hon’ble Supreme Court has observed as below:--

(i). Lack of bona-fides imputable to a party seeking condonation of delay is
a significant and relevant fact.
(ii). The concept of liberal approach has to encapsulate the conception

of reasonableness and it cannot be allowed a totally unfettered free play.
(iii). The conduct, behaviour and attitude of a party relating to its
inaction or negligence are relevant factors to be taken into
consideration. It is so as the fundamental principle is that the courts are
required to weigh the scale of balance of justice in respect of both
parties and the said principle cannot be given a total go by in the name
of liberal approach.
(iv) An application for condonation of delay should not be dealt with in a
routine manner on the base of individual philosophy which is basically
subjective.
(v) If the explanation offered (for delay) is concocted or the grounds urged
in the application are fanciful, the courts should be vigilant not to expose the
other side unnecessarily to face such a litigation.
The Hon’ble Apex Court in the case of M/s Dehri Rohtas Light Railway
Company Ltd. vs. District Board, Bhojpu & Ors (1992) 2 SCC 598 observed
that the real test to determine the delay is that the petitioner should come to the
Court before a parallel right is created and that the lapse of time is not attributable
to any laches or negligence. Further, the Hon’ble Apex Court in the case of Post
Master General & ors vs. Living Media Limited and Anr (1992) 3 SCC 563 also



observed that in the matter of condonation of delay when there was no gross
negligence or deliberate inaction or lack of bona fides, a liberal concession has to
be adopted to advance substantial justice. The claim on account of impersonal
machinery and inherited bureaucratic methodology of making several notes
cannot be accepted in view of modern technologies being used and available. The
law of limitation undoubtedly binds everybody including the Government and
condonation of delay is an exception and should not be used as an anticipated
benefit for the government departments. The law shelters every one under the
same light and should not be swirled for the benefit of a few.

In the same case (Baswaraj case) the Hon’ble Apex Court has further
observed:

“The law on the issue can be summarised to the effect that where a
case has been presented in the court beyond limitation, the applicant
has to explain the court as to what was the “sufficient cause” which
means an adequate and enough reason which prevented him to
approach the court within limitation. In case a party is found to be
negligent, or for want of bona fide on his part in the facts and
circumstances of the case, or found to have not acted diligently or
remained inactive, there cannot be a justified ground to condone the
delay. No court could be justified in condoning such an inordinate
delay by imposing any condition whatsoever. The application is to be
decided only within the parameters laid down by this Court in regard
to the condonation of delay. In case there was no sufficient cause to
prevent a litigant to approach the court on time condoning the delay
without any justification, putting any condition whatsoever, amounts
to passing an order in violation of the statutory provisions and it
tantamounts to showing utter disregard to the legislature.”

In Basawaraj vs. Land Acquisition officer, (2013) 14 SCC 81, the
Hon’ble Supreme Court has held as below:



The term, “sufficient cause” means that the party should not have
acted in a negligent manner or there was a want of bona fide on its part in
view of the facts and circumstances of a case or it cannot be alleged that the
party has “not acted diligently”” or “remained inactive”.

The applicant must satisfy the court that he was prevented by any
“sufficient cause” from prosecuting his case, and unless a satisfactory
explanation is furnished, the court should not allow the application for
condonation of delay. The court has to examine whether the mistake is
bona fide or was merely a device to cover an ulterior purpose. (See also:
Manindra Land and Building Corpn. Ltd. V. Bhutnath Banerjee, AIR 1964
SC 1336, Mata Din v. A. Narayanan, (1969) 2 SCC 770: AIR 1970 SC
1953, Parimal v. Veena, (2011) 3 SCC 545: (2011) 2 SCC (Civ) 1 : AIR
2011 SC 1150 and Maniben Devraj Shah v. Municipal Corpn. Of Brihan
Mumbai, (2012) 5 SCC 157 : (2012) 3 SCC (Civ) 24 : AIR 2012 SC 1629.
In Ramlal vs. Rewa Coalfields Ltd. 1962 (2) SCR 762: AIR 1962 SC 361
the Hon’ble Apex Court while construing Section 5 of the Limitation Act
has held that the Court should bear in mind two important considerations
while dealing with the explanation for condonation of delay. Firstly, that
the expiration of the period of limitation prescribed for making an appeal
gives rise to a right in favour of the decree holder to treat the decree as
binding between the parties and this legal right which accrues to the decree
holder by lapse of time should not be light-heartedly disturbed, and
secondly, that if sufficient cause for the delay is shown discretion is given
to the Court to condone the dely. The Apex Court, however, has further
ruled that:

It is however, necessary to emphasize that even after sufficient cause

has been shown a party is not entitled to the condonation of delay in



question as a matter of right. The proof of sufficient cause is a condition
precedent for the exercise of the discretionary jurisdiction vested in the
Court by S.5. If sufficient cause is not proved nothing further has to be
done; the application for condonation of delay has to be dismissed on that
ground alone. If sufficient cause is shown then the Court has to enquire
whether in its discretion it should condone the delay. This aspect of the
matter naturally introduces the consideration of all relevant facts and it is at
this stage that diligence of the party or its bona fides may fall for
consideration; but the scope of the enquiry while exercising the
discretionary power after sufficient cause is shown would naturally be

limited only to such facts as the Court may regard as relevant.

In P.K. Ram Chandram v. State of Kerala, (1997)7 SCC 556, the
Hon’ble court observed:
“Law of limitation may harshly affect a particular party but it has to

be applied with all its rigours when the statute so prescribes and the
courts have no power to extend the period of limitation on equitable
grounds.” [page 558 para 6].

It is also worth noting here that- No premium can be given for total
lethargy or utter negligence of State Office/ Machinery/ instrumentality and
condonation of delay caused by such officers cannot be allowed as a matter
of course by accepting plea that dismissal on ground of limitation will
cause injury to public interest. [Maniben Devraj Shah vs. Municipal

Corporation of Brihan Mumbai, (2012) 5§ SCC 157].

The law of limitation is founded on public policy. The object of
limitation is to put a quietus on stale and dead disputes. A person ought

not to be allowed to agitate his claim after a long delay. The period of



limitation fixes the life span of a legal remedy for the redress of legal
injury.

The object of law of limitation is to discourage continuity of litigation
and to bury all accumulated past disputes with the passage of time so that
there may be repose, peace and justice. (Sadguru Sharnanand Ji
Mahraj vs. Hai Kumar and Ors. 2013(6) ALJ 395).

It is also relevant to mention here that the order dated 17.11.2021
reveals that the entire amount due to allottee has already been received
by Regulatory Authority and the same has also been received by the
respondent. In view of this fact, the Builder (Lucknow Development
Authority) may file application for withdrawal of amount deposited
under Section 43(5) of the Act, 2016 in Registry. The respondent may
file objections, if any, within a week after receipt of the copy of the
release application. Registry is directed to put up this application for
disposal before the bench concerned within two days after filing the
objections against the release application, if any.

On the basis of the above discussion, we are of the considered view
that the appellant has failed to give sufficient cause as well as cogent
reasons to condone the delay, hence, the delay condonation application
dated 24.10.2019 deserves to be rejected.

ORDER

The application dated 24.10.2019 for condonation of delay in filing
the instant appeal is rejected and consequently, the Misc. Appeal No.
568 of 2019 also stands dismissed.

(K.K. Jain) (T.B. Singh)
July.12, 2022 Technical Member Judicial Member



U.P. Real Estate U.P. Real Estate
Appellate Tribunal, Indira Bhawan, Appellate Tribunal, Indira Bhawan,
Lucknow Lucknow

Judgment, signed, dated and pronounced in the open Court.

(K.K. Jain) (T.B. Singh)
July.12, 2022 Technical Member Judicial Member
U.P. Real Estate U.P. Real Estate
Appellate Tribunal, Indira Bhawan, Appellate Tribunal, Indira Bhawan,
Lucknow Lucknow
(K.K. Jain) (T.B. Singh)

Dated: 12.07.2022
VIJAYKUMAR



