BENCH NO.1.

THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL

AT
LUCKNOW.

Appeal No.D352 OF 2025

Omaxe Be Together Lucknow Busport Pvt.Ltd. ...... Appellant.

Vs.

Uttar Pradesh Real Estate Regulatory Authority
Through Secretary ... Respondent.

Hon’ble Mr. Justice Suneet Kumar, Chairman

Hon’ble Mr. Rameshwar Singh, Administrative Member

1.

Heard Sri Abhishek Khare, learned counsel for appellant and Sri
Shirish Kumar, learned counsel for respondent on application for
condonation of delay in filing the appeal.

The appellant promoter has instituted an appeal against the order
passed by UP RERA on 09.04.2025, whereby, the registration
application for real estate project came to be rejected beyond the period
of limitation by 79 days.

The appellant, against the impugned order had initially instituted an
appeal bearing no.185 of 2025, titled Omaxe Be Together Lucknow
Busport Private Limited Vs. UP Real Estate Regulatory Authority
through its Secretary. The appeal came to be instituted within the
period of limitation. It is submitted that the project undertaken by the
appellant is on an agreement with the Uttar Pradesh State Road
Transport Corporation (for short ‘UPSRTC’), for development of bus
terminals in the State of U.P. The project is to be executed on public
private partnership model (for short, ‘PPP model’).

It appears that on legal advice, the appellant, as well as,
UPSRTC, approached UP RERA to reconsider their objections, as
on an earlier occasion, in the opinion of UP RERA, the project

was not required to be registered under the Act. It is during



pendency of the petitions filed by UPSRTC, as well as, the promoter,
on legal advice, the appeal came to be withdrawn with liberty to file
fresh.

Learned counsel for the appellant submits that though UP RERA had
not passed a formal order on the petition, it was conveyed that after
passing of the impugned order, UP RERA was rendered functus officio
and lacks statutory authority and power to review its order. It appears
thereafter that the present appeal came to be filed on 29.08.2025 against
the impugned order rejecting the application for registration of the real
estate project being barred by limitation by 79 days.

Learned counsel for appellant further submits that a meeting had taken
place of the concerned parties shared by the Advisor to the Hon’ble
Chief Minister on 18.07.2025, wherein the said issues and grievances
of UPSRTC and the appellant were discussed, in the backdrop of the
State policy to develop bus terminals on PPP model. It is further
submitted that after exhausting the possible alternate remedies, the
appeal came to be filed. In view thereof, it is submitted that the delay is
bonafide and not wilful or deliberate.

Sri Shirish Kumar, learned counsel appearing for the respondent
submits that after filing the initial appeal and withdrawal of the same
by the appellant without assigning any reason would not give any cause
of action to the appellant to institute the subsequent appeal.

It is submitted that repeated representations would not prolong/condone
the limitation period, which starts running from the date the order was
passed and came to the knowledge of the appellant. It is further
submitted that sympathetic grounds cannot be urged to condone the
delay. He further submits that, after withdrawal of the appeal,
UPSRTC, as well as, the appellant promoter started filing
petitions/communications with UP RERA, which was not cognizable or
maintainable after passing of the impugned order, UP RERA was
rendered functus officio. In this backdrop, it is submitted that the
application for condonation of delay in filing the appeal is liable to be
rejected.

Having regard to the rival submissions, it is not being disputed that
UPSRTC is a public corporation of the Government of U.P. The State

Government, pursuant to a policy decision decided to renovate/develop
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the bus terminals in the State of U.P. on PPP model to upgrade the
terminals, as well as to generate funds for UPSRTC.
Hon’ble Supreme Court in State of Uttar Pradesh v. Satish Chand
Shivhare and brothers, 2022 SCC OnLine SC 2151, held that a party
does not make out sufficient cause for condonation of inordinate delay,
including the Government, the application for condonation of delay is
liable to be rejected. However, when consideration of an appeal on
merit is against the rejection of a meritorious claim on the technical
ground of the bar of limitation, the Courts lean towards consideration
on merits by adopting a liberal approach towards ‘sufficient cause’ to
condone the delay. Relevant part of para 22 of the above case is
extracted;
‘22. When consideration of an appeal on merits is pitted against
the rejection of a meritorious claim on the technical ground of
the bar of limitation, the courts lean towards consideration on
merits by adopting a liberal approach towards sufficient cause to
condone the delay. The Court considering an application under
Section 5 of the limitation Act may also look int the prima facie
merits of an appeal. However, in this case, the petitioners failed
to make out a strong prima facie case for appeal. Furthermore, a
liberal approach, may adopted when some plausible cause for
delay is shown. Liberal approach does not mean that an appeal
should be allowed even if the cause for delay shown is glimsy.
The Court should not waive limitation for all practical purposes
by condoning inordinate delay caused by a tardy lackadaisical

negligent manner of functioning.’

The rule which says that the court may not enquire into belated and
stale claims is not a rule of law, but a rule of practice based on sound
and proper exercise of discretion, and there is no inviolable rule that
whenever there is delay, the court must necessarily refuse to entertain
the delay. Each case must depend on its own facts. (Refer: Ramchandra

Shankar Deodhar v. State of Maharashtra (1974) 1 SCC 317).

Similarly in Tilokchand Motichand v. H.B. Munshi, (1969) 1 SCC

110, Hon’ble Supreme Court observed as follows;
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‘The question as pointed out is one of discretion for this Court to
follow from case to case. There is no lower limit and there is no
upper limit.... It will all depend on what the breach of the
fundamental right and the remedy claimed are and how the delay

arose.’

In A B Govardhan v. P Ragothaman, (2024) 10 SCC 613, the Court
considered the impersonal nature of the functioning of the State and
held that justice on merits is to be preferred as against what scuttled a
decision on merits, where in larger issues the State is involved. The real
test for sound exercise of discretion by the court is not the physical
running of time as such, but the test is whether by reason of delay there
is such negligence on the part of the petitioner, so as to infer that he has
given up his claim or whether the rights of third party have come into
being which should not be allowed to be disturbed unless there is
reasonable explanation for the delay.

Recently, Hon’ble Supreme Court in Indar Singh v. State of Madhya
Pradesh, 2025 SCC OnLine SC 600, in an appeal directed against the
order of the High Court of Madhya Pradesh condoning the delay in
instituting the second appeal by the State of Madhya Pradesh, was
under challenge. The issue on merits involved whether the contesting
respondent had constructed a well on government land. The court
relying upon several decisions, a liberal approach subserving the cause
of justice, condoned the delay on payment of cost.

In the given facts, the impugned order rejecting the application of the
appellant for registration has to be considered on merits as public
money is involved and the delay, if any, in instituting the appeal, on the
rival facts noted herein above, cannot be said to be willful or deliberate.
The appellant has shown sufficient cause for condoning the delay in
filing the appeal. Accordingly, delay in filing the appeal is condoned.
The application for condonation of delay in filing the appeal is
accordingly disposed of.

Registry is directed to convert this defective appeal into regular
appeal.

Learned counsel for respondent is granted two weeks’ time for filing

objections to the grounds of appeal. On receipt of the same, learned



counsel for appellant may file rejoinder affidavit within a week
thereafter.

19. List this case for final hearing on 04.11.2025.

Dated: 07.10.2025

Irfan (Rameshwar Singh) (Suneet Kumar)



