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1. The present appeal is filed by the appellant on being aggrieved by the
order passed by the Learned Adjudicating officer dated 26.08.2022 in
Complaint bearing No.ADJ/LLK0129/02/89974/2022 in Commodore

Ajay Kumar Pandey and Amita Pandey vs. M/s Shalimar Corp

Ltd., wherein the Learned Adjudicating Officer has dismissed the

complaint of the appellant without adjudicating the grounds of the

complaint of the appellant.

2. The brief facts, as culled out from the memo of appeal, are that: -

2.1

2.2

Way back in the year in 2014, in order to purchase a residential
villa and to live peacefully after his retirement, the appellant
came across with the project being developed by the respondent
through one of his known and being impressed by the
advertisement and publications of the amenities and facilities to
be developed by the respondent in their project under the name
and style of “Shalimar Paradise” (hereinafter referred as
‘project’) situated at Village Mohammad Pur Chuki, Faizabad
Road, Distt- Barabanki.

After being satisfying himself about the specifications of the
villa along with the promised amenities the appellant made a

decision of purchasing the villa in the above captioned project.
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After making the booking amount of Rs. 10,30,900 it was
finally on 21.01.2014 when through a provisional allotment
letter the appellant was allotted a Villa No. F-2 having an area
of 2,368 sq.ft (hereinafter referred as ‘unit in question’) in the

respondent’s project.

As per the allotment letter the total sale consideration of the
unit was amounting to Rs 1,00,00,000/-, which includes the
IFMS amount, club membership fees and advance maintenance
charges and the appellant has paid the full consideration of the
unit in question. The appellant in bonafidely manner kept on

paying the dues as per the demands raised by the respondent.

It is pertinent to mention here that despite of the fact that the
appellant had made more than 10% of the total payment at the
time of booking to the respondent, builders buyers agreement
(hereinafter to be referred as BBA) was never executed between
the parties, thus violating the provisions of section 13 of Act of

2016.

The appellant kept on visiting the project site and he often used
to give suggestions as per his little knowledge but since the
issues were not being taken care of, hence he raised his concern
vide an email dated 10.08.2015, has requested the respondent to
rectify some of the short comings noticed by the appellant
during the visit to the site. In reply to the above mail an email
was received on 21.08.2015, through which the respondent
assured that all the shortcomings informed/pointed out by the

appellant will be rectified at the time of handing the possession.

The appellant sat calmly after receiving the above-mentioned
mail and all of a sudden on 20.10.2015, the appellant received
an offer for possession of is unit in a most surprising manner as
at that point of time neither the unit in question was ready nor
the respondent promoter had received any OC/CC from the
competent authority. subsequently the appellant tried contacting

the respondent promoter through telephonic calls and he was
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again given false hopes to the effect that the entire work will be
completed as per the promised specification very soon. the
appellant kept on sending few of his known persons in order to
gather actual information regarding the development status of
the project and he was always informed that the development

was being done at a very slow pace.

On 28.09.2016, the respondent again made an illegal offer of
possession requesting the appellant to clear the dues and take
the possession of the unit in question. It is pertinent to mention
here that at the time of making the instant offer of possession,
the respondent didn’t have the Occupancy/Completion
Certificate. In the year 2016, the Real Estate Regulatory
Authority came into force and as per the provisions of the Act,
2016 it was mandatory for the ongoing projects to get itself

registered under the RERA.

The appellant again enquired with concerned representative of
the respondent promoter about the fact that how are they
sending offer of possession for an unfinished unit but he never
received any satisfactory response in return. Throughout this
time the appellant was also being coerced to pay his pending
dues failing which he will be subjected penal interest and
subsequently having no options left the appellant made the
entire pending payment to the respondent promoter under
protest. On 07.03.2017, the respondent sent a confirmation
letter to the appellant in regard with the full and final payment

made by the appellant against the unit in question.

It was on 10.03.2017 when the appellant has taken the
possession of the unit in question forcefully, since the same was
not as per the agreement/promised by the respondent at the time
of booking. It is pertinent to mention here that the appellant has
mentioned various discrepancies in the declaration form issued
to the appellant at the time of taking the possession. The

appellant also raised his grievances about the unfinished state of



2.11

2.12

2.13

2.14

4

the entire project and non-availability of other promised
amenities at the time taking possession through the declaration/
possession letter. subsequently it was in June 2017 that the
appellant shifted into his villa and it would be pertinent to
mention over here that even till that date the development work

was not completed nor the OC/CC was received.

It would be relevant to mention here that even after taking
physical possession of his unit in June 2017 the appellant kept
on contacting the respondent promoter for the execution of the
sale-deed, but the respondent always gave baseless and
unsatisfactory response to the appellant. After making
numerous telephonic calls and visiting the respondent promoter
several times personally, it was on 25.11.2017, the sale deed

was executed between the parties.

At the very initial stage everything seems to be very perfect
including the construction quality of the said villa, but after
passage of sometime the true situation and discrepancies of the
construction quality came into picture and it all started with
seepage issues on the walls of both the floors of the villa. The
appellant approached the respondent promoter thereby
complaining about the same and he also enquired about the fact
that when and how will the respondent provide the left-over

promised amenities in regard to the instant villa.

With the help of the brochure the respondent promoter had
categorically promised about providing “modular kitchen, video
call door bell, motion sensor on the glass for, CCTV camera,
etc.”, but the same were not made available with the appellant’s

villa.

The grievances of the appellant were never taken into
consideration and having no other remedy the appellant decided
to himself to take necessary modalities of fixing the seepage
issue and installation of modular kitchen in his villa.

Subsequently the Resident Welfare of the Society (hereinafter
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to be referred as ‘RWA’) was formed and they took unanimous

decision to take action against the respondent promoter.

The respondent has failed to complete the project as per the
brochure and being aggrieved by this act of the respondent; the
RWA decided to file the complaint against the respondent and
subsequently the complaint was registered on RERA portal on
28.01.2022 under form-M  bearing compliant no.
LKO129/01/89065/2022 in re: Shalimar Paradise Resident
Welfare Society through its president vs. M/s Shalimar
Corp. Ltd.

While hearing the above mentioned complaint the Learned
RERA Authority below ordered for technical inspection and it
was on 28.03.2022 when site inspection was conducted by the
technical team of the UP RERA in complaint no.
LKO129/01/89065/2022, wherein it was clearly mentioned that
the promised amenities submitted before RERA by the
respondent is not available at the project site and the
development work is still pending. Subsequently Learned
RERA Authority on 09.06.2022 dismissed the instant complaint
on the grounds that the relief sought by the complainant does
not falls under the purview of section 18 of the Act, 2016,
therefore the Learned Authority does not have the jurisdiction
to deal with the same, which was uploaded on the RERA portal
on 11.06.2022.

In a most arbitrary manner on 12.05.2022, the Learned
Authority again by taking the swo-motu cognizance had
conducted a site inspection, wherein it was mentioned that the
development work mentioned in the RERA portal by the 13
respondent is present at the project site but the complainant is
not satisfied. However, due to difference in opinion among the
members of the RWA, the appeal against the order dated
09.06.2022 could not be preferred before the Hon’ble Real
Estate Appellate Tribunal. Being aggrieved by the actions of the
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respondent and due to differences among the members of the
RWA as well the appellant decided to file a separate complaint
on RERA portal. Subsequently the appellant decided not to
waive off his legal remedies and he approached the Learned

Adjudicating officer in order to seek justice.

It was on 14.02.2022 the appellant had filed a complaint before
the Learned Adjudicating Officer, bearing complaint no.
ADJ/LKO129/02/89974/2022. It would be pertinent to mention
over here that the appellant had filed the complaint along with
relevant payment receipts of the works carried out in the villa
that were originally supposed to be given by the respondent
promoter but he had failed to do so in order to satisfy the catena

of Section 72 of the Act of 2016.

The appellant had also raised his grievances to the effect that
the safety wall of the entire premises is not up to the mark as
per promised quality and standards as the project is surrounded
by villages. The high handedness of the respondent promoter
had reached to a level that he had sold the club house of the
project to some third party and the same is now being used for
commercial purposes making it a constant cause of nuisance
and security threat as well. During proceedings before the
Learned Adjudicating Officer the respondent opposed the
complaint by submitting their written statement. It is pertinent
to mention here that the objections raised by the respondent in
its written statement have already been settled by the Hon’ble

Supreme Court.

Learned Adjudicating Officer has passed the impugned order on
26.08.2022, thereby dismissing the complaint by completely
relying upon the inspection report dated 12.05.2022 that was
conducted by the Learned RERA Authority in the most
arbitrary manner without there being any specific order in

regard to the same.
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It would be worthy to mention over here for the purposes of
establishing the cryptic nature of the report, that this inspection
was not only conducted suo motu but it itself controverts the
earlier conducted inspection dated 29.03.2022 which
categorically mentions that it will take roughly 12 months for
the development work to be complete as per the promised
specification and now in the said inspection report on which
reliance has been place by the Learned Adjudicating officer
speaks that the development work is already completed and the

complainant is not satisfied with the same.

The Learned Adjudicating Officer has failed to apply its
judicial mind and passed the order in a cryptic way which is
illegal and arbitrary in nature. Learned Adjudicating officer has
also failed to examine that the respondent has not received the
complete occupancy/completion certificate, since the work of

the respondent is still incomplete.

The Learned Adjudicating officer has only relied upon the site
inspection report conducted by the technical team on the orders
passed by the Learned Authority in other matter. Learned
Adjudicating Officer has failed to examine that the site
inspection report does not deal with the issues raised by the
respondent in its complaint and therefore, the same cannot be

relied upon.

The site inspection report dated 28.03.2022, avers that the
project is not complete as per the development work mentioned
before the RERA portal, whereas in the site inspection report
dated 12.05.2022, it avers that the project of the work is
completed as per the development work mentioned before
RERA portal, but the appellant is not satisfied. the site
inspection report dated 28.03.2022, avers that the project is
almost 85% completed, whereas the site inspection report dated

12.05.2022, avers that the project is 85% completed as per the
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completion certificate given by the concerned authority on

17.09.2019.

It is pertinent to mention here that as per the completion
certificate was 1ssued on 16.02.2018 and it categorically
mentions that only 70% of work has been completed and the
competent authority in the most cryptic manner had issued a
completion certificate at that stage only. The site inspection
report was totally fabricated since on the second site inspection
report all the blames were on the appellant that everything at
the project is as per the agreement but the appellant is not

satisfied.

The learned Adjudicating Officer has failed to examine the fact
that the respondent has not executed any registered agreement
with the appellant. Learned Adjudicating Officer has failed to
pass an order for the site inspection, to examine the
discrepancies in the project and also failed to adjudicate the loss

suffered by the appellant.

Learned Adjudicating Officer has failed to conduct the site
inspection and review the discrepancies in the project as he very
well posed with all the relevant powers that flows from Section
72 and 73 of the Act of 2016, it is also categorically stated that
a physical inspection of the site in lieu of the contentions/claims
by the appellant would have duly supported the adjudicating
officer to determine the quantum of the compensation granted
to the follow complainants and also it would have acted as a
catalyst in terms of sections 72 of the Act of 2016. Learned
Adjudicating officer has failed to consider a fact that a failure
of the developer to comply with the contractual obligation to
provide the flat to a flat purchaser within a contractual

stipulated period amounts to deficiency.

The respondent has violated the provisions of section 12 of the

Act, 2016 and the appellant is liable to get compensated for the
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losses suffered not only financially but mentally too, due to

making a payment on the false information.

The sine qua non for entitlement of compensation is proof of
loss or injury suffered by the appellant due to the negligence of
the respondent and once the said conditions are satisfied the
learned Adjudicating officer would have to decide the quantum
of compensation to which the appellant is entitled, but in the
instant case the Learned Adjudicating Officer has failed to
examine the fact that the appellant is banking higher bank
interest. The respondent till date has failed to discharge its
duties as per the agreement, since the work at the project site is

pending.

The Learned Adjudicating Officer has failed to consider the fact
that the appellant is liable to get the compensation as per
section 18 of the Act, 2016, failure to discharge the duties by

not providing the possession as per the agreement.

The compensation is required to be examined and decided as
per the provisions of section 71 and 72 of the Act of 2016 for
non-compliance of any of the provisions specified in Sub-
Section (1) of Section 71 1.e. Sections 12, 14, 18 and 19 of the
Act, 2016.

The word “fail to comply with the provisions of any of the
sections as specified in sub section (1)” used in Sub Section (3)
of Section 71, means failure of the promoter to comply with the

requirements mentioned in sections 12, 14, 18 and 19.

By having a bare perusal of Section 12 of the Act of 2016
which is quoted below, it would be very evident to state that the
veracity of the promises made by the respondent promoter by
way of brochure and other advertisements for the purposes of
promoting its project are of great relevance. Learned
Adjudicating Officer was the competent Authority and the

complaint was filed within the jurisdiction.
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2.34 The Appellant has sought the relief as per section 12, 14,18 and

2.35

19 of the Act of 2016. Learned Adjudicating Officer has failed
to consider the fact that there is legitimate grievance that the

Appellant can have against the respondent, which comes under

the ambit of the Act of 2016.

The Appellant is aggrieved by the impugned order dated
26.08.2022 therefore left with no option but to file the instant
appeal under section 44(1) of the act is being placed before this

Hon’ble Tribunal on the following amongst other grounds.

Grounds of Appeal

A.

BECAUSE the Learned Adjudicating Officer has passed the
impugned order dated 26.08.2022 without application of mind,
without appreciating the facts placed before the authority and

without going through record.

BECAUSE the Learned Adjudicating officer has failed to
examine that the respondent has not received the complete
occupancy/completion certificate, since the work of the

respondent is still incomplete.

BECAUSE the Learned Adjudicating officer has only relied
upon the site inspection report conducted by the technical team

on the orders passed by the Learned Authority in other matter

BECAUSE the Learned Adjudicating Officer has failed to
examine that the site inspection report does not deal with the
issues raised by the respondent in its complaint and therefore,

the same cannot be relied upon.

BECAUSE the site inspection report dated 28.03.2022, avers
that the project is not complete as per the development work
mentioned before the RERA portal, whereas in the site
inspection report dated 12.05.2022, it avers that the project of
the work 1s completed as per the development work mentioned

before RERA portal, but the appellant is not satisfied.
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BECAUSE the site inspection report dated 28.03.2022, avers
that the project is almost 85% completed, whereas the site
inspection report dated 12.05.2022, avers that the project is
85% completed as per the completion certificate given by the

concerned authority on 17.09.2019.

BECAUSE the site inspection report was totally fabricated
since on the second site inspection report all the blames were on
the appellant that everything at the project is as per the

agreement but the appellant is not satisfied.

BECAUSE the learned Adjudicating Officer has failed to
examine the fact that the respondent has not executed any
registered agreement with the appellant. BECAUSE the
Learned Adjudicating Officer has failed to pass an order for the

site inspection, to examine the discrepancies in the project.

BECAUSE the Learned Adjudicating officer has failed to
consider a fact that a failure of the developer to comply with the
contractual obligation to provide the flat to a flat purchaser

within a contractual stipulated period amounts to deficiency.

BECAUSE the respondent has violated the provisions of
section 12 of the Act, 2016 and the appellant is liable to get
compensated for the losses suffered not only financially but
mentally too, due to making a payment on the false

information.

BECAUSE the sine qua non for entitlement of compensation is
proof of loss or injury suffered by the appellant due to the
negligence of the respondent and once the said conditions are
satisfied the learned Adjudicating officer would have to decide
the quantum of compensation to which the appellant is entitled,
but in the instant case the Learned Adjudicating Officer has
failed to examine the fact that the appellant is banking higher

bank interest.
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BECAUSE Learned Adjudicating Officer has failed to conduct
the site inspection, as he very well posed with all the relevant
powers that flows from Section 72 and 73 of the Act of 2016, it
is also categorically stated that a physical inspection of the site
in lieu of the contentions/ claims by the appellant would have
duly supported the adjudicating officer to determine the
quantum of the compensation granted to the follow

complainants and also it would have acted as a catalyst in terms

of sections 72 of the Act of 2016.

BECAUSE the compensation is required to be examined and
decided as per the provisions of section 71 and 72 of the Act of
2016 for non-compliance of any of the provisions specified in
Sub-Section (1) of Section 71 i.e. Sections 12, 14, 18 and 19 of
the Act, 2016.

BECAUSE the Learned Adjudicating Officer has failed to
adjudicate the quantum of compensation, which the appellant is
liable to get, due to the negligence caused by the respondent in

breaching the terms and conditions of the agreements.

BECAUSE the Learned Adjudicating Officer has failed to
examine the fact that the appellant has not only gone through

the mental agony with has suffered financially also.

BECAUSE Learned Adjudicating Officer has committed
manifest error of law in not granting the reliefs as sought by the

Appellant.

BECAUSE the Learned Adjudicating Officer has failed to
consider the fact that there is legitimate grievance that the
Appellant can have against the Respondent which comes under
ambit of the Real Estate (Regulation and Development) Act,
2016 and prevailing UPRERA Rules viz., 'The Uttar Pradesh
Real Estate (Regulation and Development) Rules 2016.

BECAUSE the Learned Adjudicating Officer below has not

awarded the compensation, despite of the fact that payment
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receipts of the works carried out at appellant’s villa were

annexed along with photographs.

Relief (s) sought:

4.1

4.2

4.3

To set aside the impugned order dated 26.08.2022 passed by the
Learned Adjudicating Officer in Complaint bearing no.
ADJ/LKO129/02/89974/2022 in re: Commodore Ajay Kumar
Pandey and Amita Pandey vs. M/s Shalimar Corp Ltd

To allow the complaint / claim for compensation as prayed in
his primary Complaint bearing no.
ADJ/LKO129/02/89974/2022 in re: Commodore Ajay Kumar
Pandey and Amita Pandey vs. M/s Shalimar Corp Ltd.

Any other Order or Orders as may be deemed fit in the interest

of justice.

The respondent promoter in objections has averred that: -

5.1

5.2

The project “Shalimar Paradise” has been conceived and
launched by the respondent in 2003 and 2004 situated at
Village Mohammadpur Chauki Faizabad Road District
Barabanki. That the layout of the project was sanctioned in
2016 by the regulated area officer and had received the
Completion certificate in 2018 by the regulated area Officer

under the Regulation of building operations Act.

Before traversing in detail, the several material allegations,
averments and contentions made in the Appeal under reply, the
answering Opposite Party submits the Following preliminary
objections regarding the maintainability of the present Appeal

as under: -

5.2.1 The Present Appeal has been filed assailing the
Judgment and order dated 26.08.2022 passed by the LD
Adjudicating officer in Complaint No
ADJ/LKO129/02/89974/2022 filed by the Appellant

before this Hon’ble Court on various grounds.
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The word ‘compensation’ is of very wide connotation.
It has not been defined in the act. According to
dictionary it means compensating or being
compensated; thing given as recompense. In legal sense
it may constitute actual loss or expected loss and may
extend to physical, mental or even emotional suffering,

insult or injury or loss.

Section 2(3) Displaced Persons (Debit Adjustment Act
1951 provides that any compensation paid, whether in
cash or in kind, in respect of any immovable property in
West Pakistan belonging to a displaced person under
any general scheme arrived at in this behalf between the
Government of India and the Government of Pakistan or

framed by the Government of India.

the Hon’ble Supreme Court In Rustom Cavasjee
Cooper v. Union of India, (1970) 1 SCC 248: AIR
1970 SC 564, stated that Compensation Means anything
given to make things equal in value; anything given as

an equivalent, to make amends for loss or damage.

Further, the Hon’ble Supreme Court in State of
Gujarat v. Shantilal Mangaldas, (1969) 1 SCC 509,
held that the expression ‘“compensation” means
anything given to make things equivalent; a thing given
to or to make amends for loss of recompense,
remuneration or pay; it need not therefore necessarily be

in terms of money.

the Hon’ble Apex Court in Sandvik Asia Ltd. v. CIT,
(2006) 2 SCC 508, held that Meaning of the word
“compensation” has been defined in P. Ramanatha
Aiyar's Advanced Law Lexicon, relied upon by
Supreme Court viz.: “An act which a court orders to be
done or money which a court orders to be paid, by a

person whose acts or omissions have caused loss or
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injury to another in order that thereby the person
damnified may receive equal value for his loss or be
made whole in respect of his injury; the consideration or
price of a privilege purchased; something given or
obtained as an equivalent; the rendering of an
equivalent value or amount; an equivalent given for
property taken or for an injury done to another; the
giving back an equivalent in either money which is but
the measure of value or in actual value otherwise
conferred; a recompense in value; a recompense given
for a thing received; recompense for the whole injury
suffered; remuneration or satisfaction for injury or
damage of every description; remuneration for loss of
time, necessary expenditures, and for permanent
disability if such be the result; remuneration for the
injury directly and proximately caused by a breach of
contract or duty; remuneration or wages given to an

employee or officer.

the Hon’ble Apex Court in KSRTC v. Mahadeva
Shetty, (2003) 7 SCC 197 while defining
COMPENSATION Vs DAMAGES HELD THAT The
word “compensation” is derived from the Latin word
“compensare” meaning “weigh together” or “balance”.
The term ‘“compensation” as stated in the Oxford
Dictionary, signifies that which is given in recompense,
an equivalent rendered. “Damages” on the other hand
constitute the sum of money claimed or adjudged to be
paid in compensation for loss or injury sustained, the
value estimated in money, of something lost or
withheld. The term ‘“compensation” etymologically
suggests the image of balancing one thing against
another; its primary signification is equivalence, and the
secondary and more common meaning is something

given or obtained as an equivalent. “Compensation”
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means anything given to make things equivalent, a thing
given or to make amends for loss, recompense,
remuneration or pay; it need not, therefore, necessarily
be in terms of money, because law may specify
principles on which and the manner in which
compensation is to be determined and given.
Compensation is an act which a court orders to be done
or money which a court orders to be paid, by a person
whose acts or omissions have caused loss or injury to
another in order that thereby the person damnified may
receive equal value for his loss; or be made whole in
respect of his injury; something given or obtained as an
equivalent; rendering of equivalent in value or amount;
an equivalent given for property taken or for an injury
done to another; a recompense in value; a recompense
given for a thing received; recompense for whole injury
suffered; remuneration or satisfaction for injury or
damage of every description. The expression
“compensation” i1s not ordinarily used as an equivalent
to “damages”, although compensation may often have
to be measured by the same rule as damages in an
action for a breach. The term “compensation” as
pointed out in the Oxford Dictionary signifies that
which is given in recompense, an equivalent rendered;
“damages” on the other hand constitute the sum of
money, claimed or adjudged to be paid in compensation
for loss or injury sustained. “Compensation” is a return
for the loss or damage sustained. Justice requires that it

should be equal in value, although not alike in kind.

Hon’ble Apex Court in Yadava Kumar v. National
Insurance Co. Ltd., (2010) 10 SCC 341 held that the
expression compensation may include a claim for
damages but compensation is more comprehensive.

Normally damages are given for an injury which is
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suffered, whereas compensation stands on a slightly
higher footing. It is given for the atonement of injury
caused and the intention behind grant of compensation
is to put back the injured party as far as possible in the
same position, as if the injury has not taken place, by

way of grant of pecuniary relief.

The essences of acquiring compensation from the court
is to show to the court the evidences of actual loss
suffered by the Appellant but in the present case there is
no such evidences on record which could suggest that
the Appellant has actually suffered any loss in the

present case.

As per the provision of the Rera Act for seeking
Compensation under section 12, 14, 18, and 19 the
Appellant has to file a complaint before the
Adjudicating Officer who shall while adjudicating the
quantum of compensation or Interest as the case may
be, shall pass orders for compensation considering the
various factors as mentioned under section 72 of the Act
.Thus for seeking compensation the consideration of

factors under section 72 is mandatory .

The Uttar Pradesh Real Estate Appellate Tribunal,
At Lucknow in U.S. Singh Vs. M/S Ansal Properties
& Infrastructure Ltd. Appeal No. 257 of 2019, has
also expressed the same View that for compensation the
Adjudicating Officer has to hold enquiry regarding
injury suffered and since the proceedings before the
Adjudicating Officer are of summary nature, therefore,
evidence, rather documentary evidence, are required to
be placed by the Appellant/aggrieved person before the
Adjudicating Officer who, after providing opportunity

to the respondent, will determine the quantum of
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compensation to be awarded to the Appellant/aggrieved

person, if any.

On the basis of various judgements of Hon’ble Apex
Court and U.P. Real Estate Regulatory Authority,
respondent has submitted that it is clear that the
Adjudicating Officer does not have any power to grant
interest as compensation and also compensation in form

of mental agony etc.

Considering the above judgments, it is crystal clear that
for determining compensation consideration of section
72 is necessary and the Appellant is to produce
evidences of actual loss suffered which shall be
considered by the Adjudicating Officer in light of

section 72 for awarding compensation.

It 1s also worth to mention that the Appellant is also a
member of the RWA group who has preferred a
Complaint LKO129/0/89065/2022 Shalimar Paradise
Resident Welfare Society through its President Vs. M/s
Shalimar Corp Limited before the Hon’ble Bench No 2
Rera Lucknow in which was rejected by the Rera bench

No?2.

The difference between the two Complaints were are
very cursory in nature and most of the issues like Club,
STP and other deficiencies had been directly lifted from
the that RWA Complaint and even the most of the
Annexure had been filed commonly in both the

Complaint.

It is worth to mention that when the respondent took the
defense in that Complaint before the RERA that the
Complaint was not maintainable the Appellant filed the
present Appeal in personal capacity before the present

adjudicating officer just for trial and this is called forum
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Shopping and hence the present Appeal is not

maintainable and is liable to be dismissed.

As stated above the Appellant is seeking a
compensation in tune of Rs 2500000/- for the various
deficiencies pointed out but has not deposited any
evidence or proofs for losses actually suffered by him in

compliance of section 72 of the RERA Act.

The Appellant is seeking compensation for mental
agony but has failed to provide any section or
subsection in Rera act where mental agony has been
defined or either had neither explained how mental

agony is covered in section 72.

This Appeal is nothing but abuse of process of law and
the Appellant is trying to extort unlawful enrichment in
the garb of the present Appeal which is depreciated by
every four corners of Law. The Appellant was in
possession of the house from 2017 and even residing

there and from May 2017.

the Government of Uttar Pradesh enacted The Uttar
Pradesh Real Estate (Regulation and Development)
Rules 2016 under the section 84 of the Real Estate
(Regulation and Development) Act 2016 and was
notified on 27 October 2016 vide a notification and the
Government of Uttar Pradesh (Respondent No 1) vide a
Government order, designated respondent no 2 as an
Interim Regulator under section 20 the section 84 of the
Real Estate (Regulation and Development) Act 2016
and issued government order and an amended G. O. and
Delegated its power under section 81 Real Estate
(Regulation and Development) Act 2016. That the
respondent no 2 issued government order vide which
also appointed “Namit Adhikari “for Redressal of the
Appeals and also issued an SOP (Guide Lines) for the
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disposal of the Appeals to be followed by the “Namit
Adhikari “for Redressal of the Appeals.

In May 2018 the present Authority came into existence
and in 2019 the appointment of Adjudication officer
was also made that from 2017 till 2019 or rather
December 2021 in a span of 4 years the Appellant was
Mum over the deficiencies as pointed out and raised in
the Appeal , as the time of 4 years is enough to judge
the deficiencies and shortcoming of the project did not
chose to file a Appeal and seek compensation of the
losses suffered by him as stated without any evidence
and when the RWA in which the present Appellant was
a member filed the Appeal and the defense of
maintainability is taken by the respondent ,suddenly
filed the present Appeal just for the sake of forum
shopping.

The Hon’ble Supreme Court in Lucknow development
Authority Vs M.K. Gupta in 1995 had opened the doors
of the Hon’ble Consumer Commission for the
deficiencies present in the real estate sector by holding
Real Estate Sector as “services” under section 2(d) of
the erstwhile Consumer Protection Act 1986 and from
1995 to 2019 before enacting Rera it was the consumer
commission who had vide powers to decide and execute

the disputes, but the Appellant him.

He has not explained why irrespective of the present
remedy being available to him and he has suffered a
loss of around 2500000/- did not opted for the present

remedy? And chose to keep silence.

The present Appeal clearly smokes mala fide and

concocted.
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It 1s pertinent to mention here that the Appellant has
falsely mentioned the compensation amount without
providing the actual details of the losses occurred, in the
light of the Hon’ble Apex court directions in various

judgments.

Averments raised to the completion certificate it is most
humbly stated that with regard to Paradise the Appellant
has quoted that the C.C. states that only 75% of the
work is complete which is misleading and as per the
new CC 85% of the work has been completed. That the
CC of the Paradise is a Part CC because there is a chak
Road which is originating within the project and ending

for which the process of Regularization is in Progress.

In the same way the Chak Road which is falling within
the township, an application for resumption has been
moved with the District Magistrate, Barabanki and
which is pending with the State Government. That this
is the reason that part completion certificate of 85%
work completion has been issued by the Competent
Authority. The concept of part completion is not new it
is also prevalent under the Urban Planning and
Development Act and LDA also issues part completion
certificate with a rider that after the completion of the
entire development final completion certificate would to
be obtained. Thus, the averments raised by the

Appellant are baseless and lacks merits.

The respondent got the map submitted and Approved
under the plotted development (single/row houses)

category and which was also approved by the Authority.

That the Allegation regarding the inspection report is
also misleading that the real facts are something
different as being portrayed hereunder. After the order

of site inspection from the bench the site inspection was
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conducted in a very arbiter manner and the Authority
did not issue any notice to the Appellant and the first
site inspection was conducted without the presence of
any representative from the respondent side. That the
first site inspection report clearly states that there was

no one present from the side of the respondent.

When the respondent came to know about the report,
placed objection before the Authority and considering
the oral objection the Authority decided to conduct the
second site inspection in presence of the representatives
of the respondent and also issued the notice and hence

the second report was prepared.

5.3 Facts of the Case, averred by the respondent: -

53.1

532

The Appellant applied for a house under the scheme
where after he was allotted a house bearing Villa No.F2
On 21* January 2014. That the possession was offered
to the Appellant on March 2017 and on 25 November

2017 the sale deed was also executed.

The Appellant is demanding delay compensation on the
ground of delay in possession which is not true to the

facts and documents provided-

(a) the unit was booked and provisionally allotted

in the year 21.01.2014.

(b)  on 20.10 2105 the offer of possession was sent
to the Appellant.

(c) the Appellant did not turn up and again on
28.09.2016 again a reminder of offer of

possession was sent.

(d) on 14.02.2017 intimation regarding the pending

dues was sent to the Appellant.
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(¢) on 14 Feb. 2017 vide an email the Appellant
intimated and agreed for final payment and then

the final payment was done.

(f) on 07 March 2017 final payment was received

and No-dues-Certificate was issued.

Thus, it 1s crystal clear that the delay was not
from the side of the Respondent but was from the side
of the Appellant and by concealing the facts and the

documents he is trying to mislead the court.
54 Construction Quality: -

5.4.1 Vide Mail dated 10 August 2015 the Appellant raised
certain issues regarding the construction quality and

asked to rectify them before the handover.

5.4.2 Vide Mail dated August 21 2015 the points which has
been raised by the Appellant has duly been taken care

and was assured to the Appellant.

543 The possession was taken by the Appellant on
10.03.2017.

544 On 10.03.2017 the Appellant signed a customer
satisfaction declaration that he is satisfied with the
structural material, and physical quality of the villa That
on perusal of the note which is in his handwriting he has
raised concern over the gym, Club, pool etc. in that
memo but had not mentioned any structural deficiency
as being claimed now after living for more than 6 years

in the villa

5.5 In view of the above averments the present Appeal is not

maintainable and hence to be dismissed.

6. The appellants have denied the averments made by the respondent and

reiterated their averments, made in the memo of appeal. The
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appellants have made following additional submissions in their

rejoinder: -

6.1

6.2

6.3

6.4

6.5

6.6

6.7

That through present appeal, the appellant has sought relief for
compensation for structural defects, not providing items as per
builder's commitments and for mental agony of the appellant

and his family.

That the contents of written statement narrated by the
respondent is manipulated that the respondent is trying to cheat

their allottee(s).

That the respondent started the sale of the Villas to the allottee's
in year 2015 and 2016 itself, and started providing the
possession of the villas without obtaining even completion

certificate or occupancy certificate.

That the appellant has paid total amount Rs.1,00,00,000/-
(Rupees One Crore) well in time towards full consideration in

respect of Villa no. F-2.

That the respondent has failed to provide full amenities as

promised and thus the respondent has committed clear violation

of section 14 of the Act of 2016.

That further respondent has made false promises as per booklet.
There are structural defects and the construction has not been
done with good material, respondent used bad quality of
building materials in constructions and failed supervision which

has caused problems such as seepage in most of villas.

That there are following shortcoming in the villa as per the

brochure: -

6.7.1 No Video Call bell has been provided when it was

indicated in their brochure.

6.7.2 CCTV for villa as indicated at front & rear as per

brochure as safety measures have not been provided.
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Modular Kitchen not provided as per Brochure &

written documented statement.

Motion sensors for all glass doors as one of the most
sensitive safety measures as per the builder's committed
in brochure has not been provided. Pertinent to mention
except one all doors are with simply glass doors on
ground & first floor. Even the panic buttons are not

found working, even at any all other villas.

Letter box in front of villa near Villa number has not
been provided as indicated on brochure, which is a basic

need for keeping safe all posts while you are away.

All external boundary of Villa was to have tiles due
greenery planted by Shalimar & to prevent water
damaging these walls but In spite all requests to
Shalimar, these were not provided, and hence these tile
works have been undertaken to avoid plasters with

paints peeling off giving absolutely shabby look.

Every underground swimming pool pump rooms of
Villa is having heavy water leakage, therefore spoiling
these pumps of pool due flooding of water, in view of
poor construction & no waterproofing to the chamber

externally & proper flooring.

Due poor quality of Villa constructions and sub
standards foundation of DPC, every villas are badly
affected with leakage & seepage, externally & internally
in addition from the roof top walls. These bedrooms,
living areas on ground floor as well first floor rooms of
Villa are having seepage particularly during rains. This
is very serious threat to personal hygiene of all family
members due fungal growth & dry chemical on
paints/putties which gets swelling & coming out in

rooms after drying. The atmosphere beside all dirty
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appearances in side villa internally gets very
unhygienic. Even tilling on roof top has been
undertaken by me to prevent water ingress from top,
with some success, as builder refused to resolve this

1Ssue.

After every efforts of repairs to control these seepages,
it was found that DPC of foundation and at roof top no
water proofing undertaken is the root cause, hence
except putting some tiles, granites etc. externally, roof
top and on boundary walls as well main Villa structures,
there was no option. Because, In spite of regular
appeals, these walls were continue to get spoil and
paints & walls with always with blackish fungal
growths, hence there was no option to undertake these
measures. Even on main Villa building at large places,
up a height of 8-10 ft the walls have been covered with

tiles to prevent water seepage etc.

Similarly, for internal walls including at rooms only
after putting wall Panels, somehow these seepages are
hidden and prevents the paints & putties peeling off
beside preventing unhygienic state, though these will
continue to demand change but will last for 4-5 yrs, as
many good qualities wall papers have given up due
moisture and seepage on walls after every monsoon.
This exercise was not by option but as compulsion as

cheapest mode by a pensioner.

There were many TV/Intercom/electric sockets in room
but at many places they were without any wirings etc.
which really indicate poor supervision or monitoring for

quality checks, amount to cheating the Villa owners.

Every Villas were supposed to have focus lamps on 8
pillars of external boundary in front & back, even the

underground electric cables wiring was also laid, but
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view the focus lamps were not provided, however, when
objected to, they simply cut the external projecting
wires from these pillars leaving underground electric
cables intact. It clearly shows the cheating and theft and
total compromise to what was duplicated in brochure &
planned by Shalimar Architect. Pertinent to mention
that these pillars focus lamps were attached with
common area lighting so that even when the residents
are not there, these villas will be well lit externally to
give better ambience to this luxurious township. Now
every resident are putting on their own lamps from

internal supply of villa.

These poor qualities of Villa construction, items
shortages and many such deficiencies as per brochure &
advertising of their commitments have financially
costed appellant tremendously beside suffering to
peaceful stay particularly during & after every

monsoon.

After every rain the back pressures to Sewage lines and
overflowing with filthy state to commodes on ground
has been reported with pictures to Shalimar every time
since last 3-4 yrs but their poor professional laying of
lines and gravity competence has always been cause of

suffering every monsoon.

Coming to few Society deficiencies, the place
earmarked as community building, i.e., club in the
project layout is being used as Commercial club by the
name of Regal mostly for marriages, engagements and
parties for outsiders. It is pertinent to mention here that
the developer has also charged Rs. 1,00,000/- from each
allottee compulsorily along-with cost of villas towards
this club as life time permanent membership & no

option given, despite of which the community club is
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being operated by a private party for commercial
purpose and the residents are not able to use it to their
benefit towards basic indoor & outdoor sports facilities
including Gymnasium etc. as all these have been
constructed at Club house which now builder wants to
deny stating that it is on commercial land. Pertinent to
bring out that these all sports & gyms are to be made
available to every resident out of their payments of

Common Area Maintenance (CAM) charges.

6.7.16 Further, it will not be out of place to mention that the
builder's false commitments for most of the society
infrastructures which were said to RERA as "Available"
while registration of Shalimar Paradise project (so being
called now as phase-1) are still not available nor
provided for the residents of this township such as
Community Building, Solid waste management &
Disposal system, Energy management system including
use of renewable energy, Fire protection & Fire safety
system. Social infrastructure and other public amenities
including public health  Services. Emergency
Evacuation system etc. It's just for information to the
Hon chair towards the facts on builder's misleading &
false commitments even to RERA for the entire project
of this township. Therefore, the written & commitments
made by Builder to buyers including my client while
selling Villas as per their handed over the published
brochure of this township are true and can't be ignored

towards giving honest compensation by builder.

6.8 That due to the above-mentioned issues faced by the appellant,
he had to further spend a considerable amount of money in

getting the villa to be fit for residing purpose.
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That the respondent is guilty of misrepresentation and
deficiency in services as the respondent promised the buyer of

amenities and services at the time of the agreement.

That as per the act of 2016, the respondent was bound to full fill
their promises made through the Brochure and Booklet but the
respondent has defaulted in completing their promises as per

booklet stated as above, which is clear violation of the Act of

2016.

That in light of the above discussions it is clear that respondent
has conducted clear violation of the Act of 2016 by making
false promises and there are structural defects in the building
and hence the respondent is liable to pay compensation for

breach of promises as made in the brochure.

That due to the above mentioned issues faced the appellant had
to further spend a considerable amount of money in getting the

villa to befit for residing purpose.

That the respondent is guilty of misrepresentation and
deficiency in services as the respondent promised the villa

buyer of amenities and services at the time of the agreement.

That it is pertinent to note that there are two completion
certificates uploaded on https://www.up-
rera.in/Projectsummary-, the first uploaded on 29th March
2019, and the second dated 12th February 2022. The
Completion certificate uploaded on 29th March 2019 is dated
17th September 2019 which shows that the project completion
is only 70% approximately whereas the completion certificate
uploaded on 12th February 2022 shows the project completion
of approximately 80% only. Both the completion certificates
have been issued conditionally outlining annual compliances
with regard to amenities and facilities. The appellant most
humbly asks himself as to how any completion certificate can

be issued when the project completion is less than 100%?
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That the purpose of quoting the judgements of Hon'ble Supreme
Court as done by the Respondent defeats the nefarious designs
of the Respondent because the Appellant's entitlement is based
on facts, not on the fictions of the Respondent. It is submitted
that the Apex Court Judgment itself provides that the
compensation will be granted on the basis of loss or injury. The
Respondent's clever by half conduct of quoting the Hon'ble
Supreme Court gives away the Respondent's guilt which is
admitted because the only purpose in the quoted judgment is
how to calculate the compensation where compensation is due
and lawful. In the present case the unit was booked in 21-01-
2014 and the offer of possession has been issued on 10-03-2017
and thereafter on 25-11-2017 the sale deed was executed in
favor of the appellant. Fact is that the Respondent miserably
failed to deliver the apartment in accordance with the promises
made which has been detailed in the appeal and the present
rejoinder, and which is not being repeated for the sake of
brevity and to avoid repetition. It is pertinent to mention here,
however, that there are "no one size fits all" judgments because
every judgment revolves around its own set of facts, and
circumstances peculiar to that. It is equally and more
importantly pertinent to note that none of the judgments quoted
by the Respondent come to their aid, and if anything

strengthens the submission of the appellant.

That In view of above noted facts and circumstances it is most
graciously prayed to please allow the present appeal in favour
of the Appellant and direct developer to pay Compensation for
deficiency in services and structural defect along with
compensation for mental agony of the appellant and his family

as may deem fit and proper in the interest of justice.

That furthermore, direct developer to pay compensation for
failure of his obligations as promised in the project brochure

which have caused structural defects.
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Heard Sri Harish Pandey, learned counsel for the appellant and Sri

Anurag Singh, learned counsel for the respondent.

On the basis of pleadings and submissions, we frame following issue: -

“Whether the impugned order of learned Adjudicating Officer dated
26.08.2022 suffers from any illegality and perversity?”

Appellant filed a Complaint No.ADJ/KLO129/02/89974/2022 on

14.02.2022 before the Adjudicating Officer for compensation under
Section 31 of the Act, 2016 on following grounds: -

(1) Incorrect/false information provided.
(11) Deviation from sanctioned plan.

(i11)  Structural defect or any other defects in service within five
years from possession/completion.

Appellant allottee also filed a detailed written complaint along with the

above mentioned complaint.

The appellant allottee has mentioned following issues/lack of amenities
in the detailed written complaint filed before the Adjudicating Officer

for compensation: -

(1) Seepage on the walls of both floors. Appellant had to tile the
boundary wall and walls of his house at his own cost to avoid
marks of plaster peeling and seepage.

(11) Modular kitchen was not provided as promised. Appellant got
it completed by bearing all the cost himself.

(i11)  Motion sensors and strategic location inside the house not
installed by the promoter as promised in the brochure.

(iv)  EPABX (Electronic Private Automatic Branch Exchange)
system not installed as promised in the brochure.

(V) The safety wall of entire premises is not upto the mark as per
the quality standards promised by the respondent promoter.

(vi)  None of the gardens have fountain and benches as promised by
the promoter.

(vil)  Focus lamps on the pillars not provided by the respondent as
per the plan. Pillar lamps are not provided by the promoter as
per the plan.
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(viii)  Panelling of entire living room and passage has been done by
the appellant at his own cost to avoid seepage and dampness
mark.

(ix)  Letter box not provided by the promoter outside every villa as
shown in the brochure.

Respondent promoter has denied in his objections about the above
mentioned lack of amenities and defects in the construction. It has been
mentioned in the pleadings that first inspection of the project was carried
out by the technical inspection team on 28.03.2022, second inspection
was carried out on 12.05.2022 and third inspection was carried out on
18.06.2022 but the report of third inspection has not been submitted.
Regulatory Authority directed the inspection of the project probably to
know the status of project regarding completion. In the first inspection
report dated 28.03.2022, conducted by an Assistant Engineer of RERA,
it has been mentioned that 85% work of development, boundary wall,
road, water supply, sewer system drainage system, fire safety, electric
was complete. It has also been mentioned in the report that work of other
basic amenities has also been completed but nothing has been mentioned
in the first report about specific amenities or any structural defect like
seepage etc. Second technical inspection report dated 12.05.2022
conducted by an Assistant Engineer of RERA has also been submitted. It
has been mentioned in this inspection report that approximately 85%
work of infrastructure is complete but complainant is not satisfied.
Promoter has mentioned on RERA portal regarding availability of all
amenities but complainant is not satisfied. Later on, the appellant filed an
application dated 14.01.2024 before this Tribunal during present appeal
with the prayer seeking appointment of a commission to conduct
physical inspection of the project site. Defects and lack of amenities
were mentioned in the application. After inviting objection and hearing
both the parties, the application was allowed, vide order dated
25.11.2024 passed in this appeal. The inspection team consisted of
Advocate Commissioner, an Engineer of PWD, Representative of

RERA, inspected the concerned Shalimar Paradise Project and filed
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typed inspection report dated 14.07.2025 along with annexed

handwritten inspection report prepared on the spot.

The appellant has sought compensation for the violation of provisions of

Section 14 of the Act.
Section 14 (3) of the Act is extracted below: -

“14. Adherence to sanctioned plans and project specifications by
the promoter.—(3) In case any structural defect or any other defect in
workmanship, quality or provision of services or any other obligations
of the promoter as per the agreement for sale relating to such
development is brought to the notice of the promoter within a period of
five years by the allottee from the date of handing over possession, it
shall be the duty of the promoter to rectify such defects without further
charge, within thirty days, and in the event of promoter's failure to
rectify such defects within such time, the aggrieved allottees shall be
entitled to receive appropriate compensation in the manner as provided
under this Act.”

It is admitted fact that unit was booked on 21.01.2014. Promoter sent
offer of possession dated 20.10.2015, reminder dated 28.09.2016.
Appellant allottee deposited the required amount Rs.1,00,00,000/-
(rupees one crores). Sale deed was executed on 15.11.2017 and the

possession of unit along with keys was handed over on 10.03.2017.
The proposed date of completion was 30.12.2018.

The appellant has submitted that he has taken possession of the unit

along with keys under protest noted on the foot of letter of possession.

Learned counsel for the respondent has submitted that the appellant
allottee himself has written in his own handwriting a letter of handing
over of possession with keys that he is satisfied with the construction
work. It has also been mentioned by the allottee that facilities and
infrastructure associated with the project are far from reality. Club, pool
gym, sports and market complex etc. are not ready. The inspection report
of the technical team dated 29.03.2022 mentioned that development
work, boundary wall, road work, sewer, drainage fire safety, electric and
other basic facilities were complete upto 85%. The work was going on

the spot.
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The report of inspection conducted in compliance of order of this
Tribunal dated 25.11.2024 has been submitted with the signatures of the
spot inspection team. This inspection has been carried out on 17.05.2025
by the inspection team. The inspection report mentions the following

defects: -

(1) It has been informed to the inspection team that the allottee has
constructed the modular kitchen.

(11) No motion sensors on strategic location for glass doors at any
floor was found by the inspection team.

(i11))  The inspection team found the panelling in the living room due
to excessive seepage problem. Panelling and repairing of internal
walls of living room was done at the expenses of the allottee
through professional company.

(iv) The EPABX and panic button has been installed in the premises
though, not in service.

(v) The pillar lamps are available on each pillar (exist, in front and
back gate) and focus lamps are also available. The allottee
informed that he has installed the pillar lamps and focus lamps.

(vi) The inspection team has found that seepage problem exists in the
premises of the unit in question.

(vil)  No letter box has been installed.

(viii)  Garden, which exists at the back side of the unit in question,
does not have the gazebos and fountain. Benches are available.
One fountain exists near the club.

(ix) CCTYV cameras are installed in the unit in question. The allottee
informed that he has installed the CCTV camera for security
purposes.

(x) Inspection team found tiling on the boundary walls. Allottee also
informed that tiling was done at his own expenses to avoid
seepage. There was no plaster on the safety wall of the premises.
There is no firefighting system except in the club.

Inspection team has mentioned that modular kitchen is available but
allottee has informed that he has got the modular kitchen constructed. It
is necessary to mention the declaration of customer satisfaction signed
by the allottee on 10.03.2017 with the remarks on the foot of the
document while taking the possession of the allottee villa. Any
shortcoming or non-construction of modular kitchen has not been

mentioned in the declaration of customer satisfaction while the appellant
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allottee visited the project as well as the unit before taking possession.
The appellant allottee has issued an email regarding shortcoming on
10.08.2015 which reveals that the appellant allottee has visited the
project as well as his unit before the delivery of possession. The
appellant has filed document/quotation of Evok Hindware Home Pvt.
Ltd. regarding kitchen. This document is a quotation by the firm.
Materials mentioned in the quotation do not reflect that this amount has
been paid towards construction of the entire modular kitchen in his unit.
The document only substantiates that the quotation was taken by the
appellant for the kitchen probably to bring some additional improvement

in accordance with the specific needs of the appellant allottee.

20.1 It has been mentioned in the present inspection report that no
motion sensors on strategic location for glass doors at any floor
was found by the inspection team while it has been specifically
mentioned in the brochure that sensors on strategic location for

glass doors of the unit will be provided.

20.2 The EPABX and panic button though installed in the premises, yet
not in service. This issue is related with the maintenance of the

installed item only.

20.3 Inspection team has mentioned that pillar lamps are available on
each pillar and focus lamps are also available. Allottee has not
produced any payment receipt to substantiate that pillar lamps and

focus lamps have been installed on his expense.

20.4 No letter box has been installed. Installation of letter box has not
been mentioned in the list of amenities and fixtures to be provided
by the promoter in the brochure. Only letter box has been shown
in the picture of the project/unit in the brochure. If anything has
been shown in the picture of the brochure but has not been
included in the list of amenities and fixtures, the allottee cannot
claim such amenities or fixtures only on the basis of picture given

in the brochure.
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One fountain is available near the club, benches are available in
the lawn, gazebos is not existing in the back side of the unit.
Construction of gazebos has also not been mentioned in the list of

amenities/fixtures/construction mentioned in the brochure.

Inspection report mentions that CCTV cameras are installed in the
unit in question. Allottee asserts that these installed CCTV
cameras have been installed on his own expenses but no payment
receipt has been filed by the appellant regarding the installation of
CCTYV cameras on the payment of appellant.

The inspection report has mentioned the following facts regarding

seepage/leakage in the unit: -

(1) Seepage problem exists in the premises of the unit in
question.
(1) Panelling and repairing of internal walls of living room at

the expense of the allottee.

(i11)  Tiling on the boundary wall by the allottee at his own

expense to avoid seepage.

Above mentioned facts noted in the inspection report confirm that
the seepage problem is existing in the unit in question. PVC
panelling in the room and fixing of tiles on boundary wall was
undertaken by the appellant allottee at his expense to hide the
dampness and peeling of plaster, which is visible in the photos

filed/uploaded on portal.

The respondent promoter has not disputed in his objection against
the inspection report of the Commission that PVC panelling on the
internal walls of the villa or fixing of tiles on the boundary wall of

the villa was done by the promoter.

20.10 Payment receipts of PVC panelling, have been filed by the

appellant allottee.
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It has been submitted by the learned counsel for the respondent that as
per Section 14 (3) of the RERA Act, 2016, in case of any structural
defect or any other defect in workmanship, quality or provision of
services or any other obligations of the promoter as per the agreement
for sale relating to such development is brought to the notice of the
promoter within a period of five years by the allottee from the date of
handing over possession, it shall be the duty of the promoter to rectify
such defects without further charge, within thirty days, and in the event
of promoter's failure to rectify such defects within such time, the
aggrieved allottees shall be entitled to receive appropriate compensation

in the manner as provided under this Act.

Learned counsel for the respondent submits that the appellant allottee
has not given any notice before filing of present complaint for
compensation before the Adjudicating Officer for the structural
defect/defect in workmanship, quality/service and amenities. It is
clarified that Section 14 (3) of the Act, 2016 does not mention any
compulsion of issuing notice. The provision mentions, “is brought to the
notice of the promoter within the period of five years by the allottee from
the date of handing over possession”. Filing of present complaint by the
allottee is sufficient to bring to the notice of the promoter the
shortcomings of the amenities, structural defect/defect in
workmanship/quality. Service of notice along with the copy of
complaint, issued during the proceeding before Adjudicating Officer to
the promoter shall be treated sufficient to bring the shortcomings and
defects to the notice of the promoter. The present complaint has been
filed before Adjudicating Officer within five years from the date of
handing over possession. The promoter has nowhere mentioned that he
has rectified the seepage problems and fixing of motion sensors on
strategic location for glass doors of the villa etc. after filing of the

complaint before Adjudicating Officer.

It has been submitted by the learned counsel for the respondent that
Shalimar Paradise Residents Welfare Society through its President filed
a complaint before the Regulatory Authority being Complaint
No.LKO129/01/89065/2022 against the promoter M/s. Shalimar
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Corporation Limited for the amenities/facilities of lift, electric
connection, water supply, parking, garden swimming pool. It was also
mentioned in that complaint filed on 28.01.2022 by the RWA that
promoter has not obtained OC/CC for the project. Learned Regulatory
Authority mentioning the provisions of Section 18 of the Act, 2016,
dismissed the complaint of RWA on the ground that relief sought by the
complainant RWA does not come within the purview of Section 18
which means learned Regulatory Authority in his order dated 09.06.2022
dismissed the complaint of RWA only on technical ground but no merit
was discussed regarding the availability or non-availability of assured
amenities to the allottees in the project. Above complaint was filed by
the RWA, therefore, shortcoming of amenities and structural defect of
the unit of a single allottee was not under challenge in the above
complaint. The shortcomings of common amenities of the project were
under challenge in the above complaint dated 28.01.2022 filed by the
RWA which has been decided by the learned Regulatory Authority, vide
order dated 09.06.2022 only on the ground of maintainability. The
present Complaint No.ADJ/KLO129/02/89974/2022 has been filed by
the co-allottee Ajay Kumar Pandey and Amita Pandey of Villa F-2 of
Shalimar Paradise Project Phase-1 in the individual capacity, for
compensation regarding shortcomings of the amenities and structural
defects of the unit. It is also clear that first complaint by the RWA was
filed for providing assured amenities to the members of RWA while
present complaint has been filed for the relief of compensation regarding
shortcomings of amenities and structural defects. Therefore, order of
learned Regulatory Authority dated 09.06.2022 passed in the complaint
of RWA, does not bar the filing of second complaint by the co-allottee of
a Villa No.F-2 in individual capacity for compensation regarding

shortcomings of amenities and structural defects.

Above discussion and analysis of the fact and law make it clear that
learned Regulatory Authority ought to have passed order for the
inspection by the technical team specifically regarding the alleged
shortcomings of amenities as well as the structural defects as alleged by

complainant/allottee. Though, two inspection reports have been filed
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before the learned Adjudicating Officer, conducted by the Assistant
Engineer of RERA, dated 29.03.2022 and 25.11.2024 but the Assistant
Engineer of RERA has not mentioned any fact regarding shortcomings
of the amenities regarding modular kitchen, motion sensors, EPABX and
panic button, focus lamps and pillar lamps, letter box,
gazebos/fountain/benches in the garden, CCTV cameras, plaster on the
boundary wall of the premises, firefighting system, seepage in the
internal and external walls of the villa, fixing of PVC panels on internal
wall affected by the seepage as well as fixing of tiles on the boundary
wall of the villa affected by the seepage. Therefore, learned Adjudicating
Officer failed to appreciate the actual situation regarding shortcomings
of amenities and structural defects as mentioned by the complainant
allottee. Learned Adjudicating Officer has also failed to appreciate the
fact that whether PVC panels on the inside wall of the villa and tiles on
boundary wall of villa have been fixed to hide and meet out temporarily
the problem of peeling of plaster of wall due to the dampness/seepage. It
is well known fact that water seepage in a house is a serious issue that
certainly indicates a structural defect which may cause cracks, rusting
steel rods used in wall and lintel, potentially leading to foundation
failure, moisture caused due to seepage weakens the concrete plaster.
Seepage reaching the foundation can cause soil expansion/contraction,
leading to foundation failure which is a major safety risk. Seepage in
walls of a construction signals the underline construction flaws, failed
water proofing. Continuous dampness inside the house on the walls due
to seepage create health hazards like causing respiratory problem,
allergies and asthma. Therefore, seepage problem requires prompt
professional/technical assessment and repair to keep and maintain the

atmosphere of the house safe and healthy.

It has been submitted by the respondent promoter that there was no
seepage or moisture on the wall of the villa of appellant when appellant
received the possession of the villa. Appellant was satisfied with the
construction quality of villa. It is necessary to clarify this submission of
respondent promoter that appellant allottee pointed out the issue of

seepage through E-mail in August, 2015, far before taking the possession
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of villa. Respondent has not mentioned that what measures the promoter
took to remove the shortcomings mentioned in August, 2015 by the
appellant. Internal shortcomings regarding seepage etc., are visible only
when water supply in toilets, bathroom and kitchen is used for household
purposes and outer side of the building is exposed to rainy season. This
is the reason that Legislature has provided the period of 5 years in
Section 14 (3) of RERA Act, 2016, for raising/informing the structural
defect, any other defect in workmanship, quality or provision of services
or any other obligations of the promoter as per agreement to the
promoter from the date of handing over of the possession. Appellant
allottee has brought to the notice of respondent promoter the
shortcomings regarding services, fixtures and seepage (structural defect)
by filing the complaint related with the present appeal. It is clear that
respondent promoter has not rectified the defects of fixing motion
sensors on glass doors of villa, seepage problem in boundary wall as well
as internal walls of villa, not put in service EPABX and panic button
within 30 days. Therefore, appellant is entitled for appropriate
compensation under Section 14 (3) read with Section 71 and 72 of the

RERA Act, 2016.

Covering the moisture/dampness caused due to seepage in wall with
PVC panelling or tiling on walls is not a permanent solution to the
problem/shortcomings caused due to the structural defect. It is only
temporary cosmetic treatment. Proper inspection by expert team and
seepage treatment is necessary to be done by promoter to avoid the
permanent surfacing of moisture/dampness on the internal, external walls

and boundary wall of the Villa.

Appellant allottee has filed/uploaded copy of receipts dated 12.11.2021
regarding payment of total Rs.1,09,235/- for fixing of PVC panel on the
internal walls of the villa to hide/cover the dampness and peeling of
plaster due to seepage. Therefore, appellant allottee is entitled to receive
Rs.1,09,235/- as part compensation. Further, it is proper to direct the
promoter to rectify the shortcomings of motion sensors on doors,
EPABX and panic button, seepage problems causing dampness/moisture

and peeling of plaster within 30 days. If promoter fails to rectify above
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shortcomings within 30 days, then appellant allottee can rectify himself

the above shortcomings through experts after inspection and allottee will

be at liberty to claim amount/cost of rectification from promoter in

accordance with law.

On the basis of above discussion and analysis, we are of the view that

impugned order of the learned Adjudicating Officer suffers from

illegality and perversity. The issue is answered accordingly.

On the basis of above discussion and analysis, appeal is liable to be

allowed and impugned order is liable to be set aside by passing the

following orders: -

(1)

(ii)

(iii)

Appeal is allowed and the order dated 26.08.2022 passed by the
Adjudicating Officer in Complaint
No.ADJ/LKO129/02/89974/2022 in Commodore Ajay Kumar
Pandey and Amita Pandey vs. M/s Shalimar Corp Ltd., is set aside
and quashed.

Respondent promoter is directed to pay Rs.1,09,235/- as part
compensation to the appellant allottee within 45 days. If
respondent promoter fails to comply the order within 45 days, the
appellant allottee shall be entitled for interest, thereafter, at the
rate of MCLR+1% till the date of actual payment.

Respondent promoter is directed to remove the shortcomings of
motion sensors of the doors, provide service of the EPABX, panic
button. The respondent promoter is also directed to get inspected
by an expert team of the seepage problem in the villa of appellant
allottee and rectify it within 30 days. If promoter fails to rectify
the above shortcomings within 30 days, failing which the allottee
can get the defect rectified himself through experts upon
inspection and he will be at liberty to claim the amount of such
rectification from promoter in accordance with law.

Respondent is directed to pay Rs.20,000/- to the appellant as cost of
litigation.

(Rameshwar Singh) (Sanjai Khare)

Date:10.12.2025
RajneeshPS)



