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Heard Sri Prashant Kumar, learned counsel for the applicant assisted by Ms Fuhar 

Gupta, Advocate on the issue of compliance of Section 43 (5) of the Act 2016 by 

the applicant.  

Submission of the learned counsel for the applicant is that a complaint was filed 

by the respondent No.3 against ‘Collage Group’ seeking refund of the amount 

deposited on account of delay in the project of the promoter. The said complaint 

was allowed vide order dated 01.04.2021 and on account of noncompliance of 

the said order, the recovery proceedings were initiated against the respondent 

No.2.  It appears that the recovery certificate (RC) was returned by the Tehsildar 

Sadar, Kanpur Nagar and thereafter, Secretary of the Regulatory Authority 

(respondent no.1) passed an order on 25.11.2023 stating therein that ‘M/s Collage 

Group Infrastructure Pvt. Ltd’ has another project in the name of ‘Viva Natraj’ 

(UPRERAAPRJ7103) wherein the details of the property through an MoU signed 

by M/s Singh Brothers on 05.12.2007 have been uploaded and as per provisions 

of Section 2 (zk) of the RERA Act 2016, he falls in the definition of  promoter 

and the said recovery certificate has been amended by inserting the name of the 

applicant.  

Submission of the learned counsel for the applicant is that respondent No.3 was 

an allottee in the project of respondent No.2 (Viva City Square) wherein the 



applicant has nothing to do and there is another project in the name of ‘Viva 

Natraj’ in which applicant is owner of the land of the said project.  

Further submission of the learned counsel for the applicant is that these two 

projects are different and while executing the recovery against one project, the 

assets and property of the other project cannot be touched and also the applicant 

is neither the land owner of the land in question nor they are the 

developer/promoter of the project in question.  

Since the applicant has no relation with the respondent No. 2, with respect of 

‘Viva City Square’ and therefore, he does not fall in the definition 

promoter/developer of the project in question and hence no liability towards 

compliance of Section 43 (5) of the Act 2016 falls on the shoulders of the 

applicant.  

In support of his submissions, the learned counsel for the applicant placed 

reliance on judgment dated 16.01/1996 of Hon’ble Supreme Court, reported in 

1996 (SCC (4) 469 in case of Ramesh Singh (died) by Lrs. & Ors Vs. State of 

Haryana & Ors wherein the question was framed Whether the execution court 

which passed the award in execution of the present case had jurisdiction or can 

implead the nonparties and pleased to observe that execution court cannot go 

beyond the award and decree and thus the order dated 25.11.2023 is over 

reaching the original order, which has judicial determination of the dispute 

between the opposite parties, i.e. respondent nos 2 & 3 cannot be 

altered/modified.    

The basic issue at this stage is as to whether the Regulatory Authority was 

competent to insert the name of the applicant while executing the recovery 

proceedings against respondent No. 2 with respect to its project ‘Viva City 

Square’ and whether while initiating recovery proceedings of a project against a 

promoter, the recovery can be made from the other independent project of the 

same respondent.  

Let the notice be issued to the respondent No.1, returnable on 29.04.2024. 

The Registry will generate a notice for 29.04.2024 and send the same through e-

mail to the applicant and his/her/its counsel within 24 hours. The applicant after 



downloading the notice will send it through ‘Dasti’ in presence of two 

independent witnesses to the respondent No.1. Learned counsel for the applicant 

is directed to serve the notice as well as order dated 25.11.2023, passed by the 

Secretary RERA through Dasti so that the issue with regard to compliance of 

Section 43 (5) of the Act by the applicant can be examined and disposed of on 

the next date of listing.  

List this defective appeal for consideration on application for exemption from 

compliance of Section 43 (5) of the Act, filed by the applicant and orders on 

29.04.2024. 

 (Sanjai Khare)                           (D.K. Arora) 

Dated: 22.04.2024 
MANSINGH 


