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The appellant filed a complaint before the Regulatory Authority claiming
possession and payment of interest for delay caused in handing over possession of
the unit. It is not in dispute that sale deed in respect of the unit was executed on
31.07.2018 and physical possession free from all encumbrances was handed over
to the appellant by the respondent on 16.08.2018. It is informed that completion
certificate was obtained by the promoter on 28.02.2019. By the impugned order the
complaint of the appellant came to be rejected, inter-alia, on two grounds : (1) that
the appellant has sought compensation, therefore, the Regulatory Authority would
lack jurisdiction on the subject matter; (2) since sale deed and possession of the
unit has already been executed and handed over to the appellant, allottee would not
be entitled to get interest for the delay in handing over the unit.

The sole question to be considered in the present appeal is “Whether the allottee
has relinquished/waived his right to claim interest for delay under Section 18
of the Act, 2016 upon execution of sale deed of the unit and/or taking
possession of the allotted unit”.

We have perused the impugned order with the assistance of learned counsels for
the parties and in our opinion the finding returned by the Regulatory Authority is
per-se perverse and beyond the pleadings. From perusal of the complaint, appellant
had sought possession and interest for delay in handing over the possession of the
unit, and had not claimed any compensation. Therefore, Regulatory Authority had
jurisdiction on the subject matter and was competent to adjudicate as to whether



the appellant was entitled to interest for every month of delay at the prescribed rate
till handing over of possession.

In so far as handing over possession, and/or, execution of sale deed of the unit by
the promoter would not be an impediment, nor, would it foreclose the claim of the
appellant for delayed interest. Section-18 of Real Estate (Regulation and
Development) Act, 2016 (for short Act, 2016) empowers an allottee to exercise
one of two options mentioned therein i.e. an allottee either can withdraw from the
project or continue with the project, in case of failure of the promoter to complete
the project or handover possession as per the agreement. For both the eventuality
specific obligations has been cast on the promoter. In the first case, where the
allottee wishes to withdraw from the project, there is a liability caused upon the
promoter to return the amount received by him on demand to the allottee,
alongwith, interest at the prescribed rate. If however, the allottee does not intend to
withdraw from the project, as in the present case, he shall be paid, by the promoter
interest for every month of delay, till the handing over of the possession, at such
rate as may be prescribed. The legislature has conferred the choice on the allottee
and the right has to be exercised by the allottee in the event promoter fails to
complete the project or is unable to give possession of an apartment, plot or
building as the case may be in accordance with the terms of the agreement. The
expression “shall” has been employed by the legislature making the provisions of
Section-18 mandatory upon the promoter to pay interest for the delay, without
imposing any condition upon the allottee or foreclosing/waiving the right of the
allottee upon execution of the sale deed or taking possession of the apartment, plot
or building as the case may be.

It is not in dispute that the project was delayed by 47 months w.e.f. 01.03.2015 to
28.02.2019. In view of the statutory mandate of Section 18, the moment project is
delayed, right accrues to the allottee to claim interest for delay of the amount
deposited and interest thereon as prescribed. Merely, executing the sale deed or
handing over possession would not foreclose/waive the statutory right conferred
upon allottee to claim interest for delay till handing over the possession. Had the
legislature intended thus, it would have been explicitly provided, nothing can be
read into the statute by implication to dilute/extinguish the right of the allottee to
claim interest from the promoter on default/delay of the project.

The right of the allottee, as per Section-18 of Act, 2016, is absolute and not
qualified by any other eventuality. The moment the promoter defaults/fails to
complete the project or hand over possession of the unit as per the agreement, the
right accrues to the allottee, either to remain in the project or withdraw from the
project. The consequence that would follow is dependent upon the choice
exercised by the allottee. The promoter cannot escape from his obligation to pay
interest to the allottee upon default of the timeline for completing the project.



Handing over possession or executing the sale deed of the unit would not condone
the delay caused in completing the project, nor, would it extinguish the right of the
allottee to claim interest for the delay in handing over possession of the unit.

In our considered opinion, appellant is entitled to interest for every month of delay
at the prescribed rate i.e. MCLR+1% for the period from 01.03.2015 to
28.02.2019. Accordingly, the appeal is allowed in favour of appellant Bhupendra
Singh, consequently, impugned order dated 02.06.2023, passed by the Regulatory
Authority is set aside and quashed, in so far it relates to the appellant alone.
Respondent is directed to compute pay interest @ MCLR+1% for the delay to the
appellant at the prescribed rate within 45 days for the period from 01.03.2015 to
28.02.2019.

In the event this order is not complied by the promoter as directed, the allottee will
be at liberty to get the order executed in accordance with law.

The allottee is at liberty to claim compensation by filing complaint before the
Adjudicating Officer if so advised.
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