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APPEAL NO. 880/2021

1. Mrs. Suman Lata Pandey.
2. Mr. Shiv Kumar Pandey. @~ ... Appellants.

Versus

M/S Clarion Township Pvt. Ltd. ... Respondent.

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Rajiv Misra, Administrative Member.

The present appeal has been preferred by Mrs. Suman Lata Pandey and
her husband Mr. Shiv Kumar Pandey (hereinafter referred to as the
‘appellants’) under Section 44(1) of the Real Estate (Regulation and
Development) Act 2016 (hereinafter referred to as ‘the Act 2016°)
against the order dated 09.08.2019 passed by the Adjudicating Officer
of U.P. Real Estate Regulatory Authority, Lucknow (hereinafter
referred to as the ‘Adjudicating Officer’) in Complaint No.
ADJ/LKO162/06/0088/2019 whereby the complaint of the appellants

was dismissed.

The facts of the case, in brief, as culled out from the memo of appeal,
are that the appellants booked a flat bearing no. A-901 in Rohtas
Platina Project being developed by M/S Clarion Township Private
Limited (hereinafter referred to as ‘the respondent’) at Faizabad Road,
Lucknow. An allotment letter dated 15.06.2013 was issued by the
respondent to the appellants and an Agreement to Sell was also

executed.

As per allotment letter the total cost of the flat was Rs. 33,24,000/-. The
appellants have obtained housing loan on the said flat as part finance

amounting to Rs.28,00,000/- to be availed and disbursed as and when
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demanded by the respondent and the rate of interest on the said loan

was 10% per annum on floating basis.  The appellants paid

Rs.14,29,476/- to the respondent till 31.12.2015.

The possession of the flat was to be delivered within 36 months from
the date of allotment i.e. by 15.06.2016. The respondent failed to
deliver the flat till date and will not be able to deliver possession of the
flat in future also as the premises has been locked by Syndicate Bank
under the Securities and Reconstruction of Financial Assets and
Enforcement of Security Interest Act , 2002 (SARFAESI Act, 2002) as
it has been mortgaged with Syndicate Bank, Hazratgan; Branch,
Lucknow.

The development work at the site of the project is completely stopped
and a notice is appearing on the main gate of the premises that
Syndicate Bank has taken the possession of the premises on 29.05.2018
under the SARFAESI Act, 2002.

The appellants being aggrieved by the conduct and forgery of the
respondent filed a complaint before the UPRERA vide complaint no.
11201823961 praying for refund of money along with interest. That
complaint has been decided by UPRERA on 30.04.2019 with direction
to the respondent to ensure refund of deposited amount with State Bank
of India’s MCLR+1% interest in 12 monthly installments and in case
the work of the project starts within 4 months then the appellants may
request in writing for their unit and in that case the appellants will be
entitled to take delay interest at the rate of MCLR+1% from the date of

possession mentioned in the agreement till the date of actual possession.

Thereafter the appellants filed another complaint No.
ADJ/LKO162/06/0088/2019 dated 03.06.2019 before the Adjudicating
Officer for adjudication of compensation as per provisions of Act 2016.
The said complaint was rejected by the Adjudicating Officer vide
impugned order dated 09.08.2019.

The appellants have challenged the impugned order dated 09.08.2019
passed by the Adjudicating Officer on the following grounds:--



(1)

(i)

(iii)

(iv)

v)

(vi)

The

The Adjudicating Officer has wrongly ignored the principle of
natural justice by not allowing compensation to the appellants to

compensate for increased cost of flat in the locality.

The Adjudicating Officer has concluded that interest allowed by
the Regulatory Authority at the rate of MCLR+1% in its order
dated 30.04.2019 is sufficient and no further compensation
should be allowed which is against principle of law which says
that interest is paid for utilization of money while compensation

is given for actual or expected loss due to breach of contract.

The word ‘compensation’ has not been defined in the Act 2016
and, therefore, it will be relevant to refer the provisions of

Section 73 of Indian Contract Act, 1872.

The Adjudicating Officer by passing such order has defeated
basic object of the Act 2016 which is based on principle of

natural justice and equity.

Compensation constitutes actual loss or expected loss and
compensation will not be limited to actual or expected loss but it
may extend to physical, mental, emotional suffering, insult,
injury or other loss. The compensation is of very wide

connotation.

The appellants have obtained housing loan on the said flat as part
finance amounting to Rs.28,00,000/- to be availed and disbursed
as and when demanded by respondent and the rate of interest on
the said loan is 10% per annum on floating basis while UPRERA
has allowed interest at the rate of MCLR+1% i.e. 9.65% per
annum which is unjustified and completely against the principle

of natural justice and equity.

appellants have prayed that the appeal filed by the

appellants/complainants may be allowed with the following

compensation:--

(1) Towards increase in cost of flat by Rs.1000/- per sq. ft. in the

locality 1.e. 1385x1000/- = Rs.13,85,000/-
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(2)  Car Parking Rs.4,00,750/-
(3) Mental Agony and torture since last five years: Rs.2,00,000/-
(4) Towards expenses for litigation. = Rs.50,000/-

Total= Rs.20,35,750/-

Vide order dated 13.11.2019 notice was issued to the respondent by
registered post and through e-mail also. The track record of the postal
department revealed that the notice was served upon the respondent on
18.11.2019 but the respondent did not appear. In the interest of justice,
vide order dated 21.01.2020 notice was again issued to the respondent
by registered post and through e-mail also, but the respondent did not
appear. Thereafter, vide order dated 17.03.2020 notice was directed to
be published in Hindi newspaper ‘Amar Ujala’ and notice was
published in Hindi newspaper ‘Amar Ujala’ on 13.09.2020 informing
the respondent to appear before the Tribunal in the present case on
23.09.2020, even then the respondent did not appear and on 04.12.2020

an order was passed to proceed against the respondent ex-parte.
Heard Sri Shiv Kumar Pandey, appellant no. 2, who appears in person.

On examination of the pleadings, record, memo of appeal and

submissions of appellant no. 2 the factual position emerges as under:--

The appellants booked a flat bearing no. A-901 in Rohtas Platina
Project being developed by M/S Clarion Township Private Limited
(respondent) at Faizabad Road, Lucknow. The respondent issued
allotment letter dated 15.06.2013 in favour of the appellants indicating
the details of the unit along with its cost amounting to Rs.33,24,000/-
followed by agreement to sell dated 31.07.2013. As per averments the
appellants took a housing loan of Rs.28,00,000/- as a part of finance to
be disbursed as and when demanded by the respondent at 10% interest

per annum on floating basis. The appellants paid a sum of

Rs.14,29,476/- to the respondent till 31.12.2015.

As per provisions of clause 14 of the agreement to sell dated
31.07.2013 the promoter was to make endeavour to deliver the unit to

the purchaser(s) as early as possible. The appellants opted for
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installments plan (Plan-B) which requires the appellants to make

payment on achieving the milestones indicated in the same.

The appellants came to know that premises of the project of the
respondent has been locked by the Syndicate Bank under the Securities
and Reconstruction of Financial Assets and Enforcement of Security
Interest Act, 2002 (SARFAESI Act, 2002) as the same was mortgaged
with the Syndicate Bank, Hazratganj Branch, Lucknow.  The
development work at the site of the project was completely stopped and
a notice was pasted on the main gate of the premises that Syndicate
Bank has taken the possession of the premises on 29.05.2018 under the
SARFAESI Act 2002.

The appellants being aggrieved by the conduct and forgery of the
respondent filed a complaint before the Regulatory Authority vide
Complaint No. 112018223961 praying for refund of money along with
interest. The Regulatory Authority decided the aforesaid complaint
with direction to the respondent to ensure refund of deposited amount
with State Bank of India’s MCLR+1% interest in 12 monthly
installments and in case the work of the project starts within 4 months
then the appellants may request in writing for their unit and in that case
the appellants will be entitled to delay interest at the rate of MCLR+1%
from the date of possession mentioned in the agreement till the date of

actual possession.

The appellants, thereafter, approached the Adjudicating Officer of
RERA vide Complaint No. ADIJ/LKO162/06/0088/2019 dated
03.06.2019 for seeking compensation under the Act 2016. The said
complaint was rejected by the Adjudicating Officer vide impugned
order dated 09.08.2019 on the ground that the Regulatory Authority
vide order dated 30.04.2019 had already directed the respondent to
ensure refund of deposited amount along with interest and, therefore,

there is no justification for compensation.

The appellants feeling aggrieved against the impugned order dated
09.08.2019 passed by the Adjudicating Officer, approached this
Tribunal by means of the instant appeal seeking compensation as per

the Act 2016. Copy of online complaint has not been filed by the



appellants along with the memo of appeal but during the course of
arguments appellant no. 2, who appears in person, placed a copy of the
online complaint. A perusal of the online complaint indicates that in
the column of compensation sought no amount has been mentioned but
in the column of grounds of compensation the appellants mentioned as

under:--

“l1. Failure to discharge Obligations

SI.NO. | Grounds for | Details Amount in Rs.

Compensation

1. Failure to Discharge | Increase in cost of flat by | 2035750.00
Obligations as per | Rs.1000/- per sq.fts in the area
Act/Rules/Regulations | i.e.1385x1000=Rs.13,85,000/-
and Agreement for | Car parking Rs.4,00,750/-

sale. Mental Agony & torture
Rs.200000/-  Litigation Exp.
Rs.50000/-

Total Compensation Sought 2035750

Before proceed to examine the grievances raised by the appellants
while challenging the impugned order of the Adjudicating Officer dated
09.08.2019, we deem it proper to extract the relevant provisions of the

Agreement dated 31.07.2013 as under:--

AGREEMENT TO SELL

NOW THIS DEED OF AGREEMENT WITHNESSETH AS
UNDER:

1. That in consideration of the payment made and to be made by the
Purchaser(s) to the first party in manner appearing hereinafter
and in consideration of various assurances of the Purchaser(s)
as herein contained, particularly those relating to timely
payment, proper conduct and maintenance, the First Party has
agreed to sell Unit No. 901 on Ninth Floor in Block A measuring
about 128.67 Sq. mt. i.e. 1385 Sq. ft. on super area basis in the
“Rohtas Platina” situated at 12.6 km. Barabanki Road, Chinhat
Lucknow with a proportionate but undivided share in land

earmarked for particular Block and falling under the respective




block to the Purchaser(s) for total sale consideration of Rs.
3324000.00 (rupees Thirty three lac twenty four thousand only),
hereinafter referred to as the “said Unit” as per schedule given
in this agreement to sale as Annexure 1.

That the Purchaser(s) has paid a sum of Rs. 515007.00 (Rupees
Five Lac Fifteen Thousand Seven Only) towards advance sale
consideration and the balance amount of sale consideration
would be payable as per the schedule given in this agreement to

sale as Annexure II.

9(a) The Basic Sale price of the Unit is firm, save and except

11.

increases, which the Purchaser(s) hereby agrees to pay due to
any abnormal increase in the cost of construction material or
charges, increase in super area, increase in cost/charges,
External Development charges, Infrastructural Development
Charges, Government rates, taxes, cessess etc. and/or any other
charges which may be levied or imposed by the
Government/Statutory Authorities from time to time. If any
provision of the existing and future laws guidelines, directions
elc.

That as mentioned hereinabove the timely payment of installment
is the essence of this contract. It shall be incumbent on the
Purchaser(s) to comply with the terms of payment and conditions
of the agreement of sale, failing which after giving 15 days
notice, the First Party shall forfeit the entire amount of earnest
money and shall have right to terminate/cancel this Agreement to
Sell forthwith and as a consequence the Agreement to Sell shall
stand cancelled and the Purchaser(s) shall be left with no lien or
right on the unit. The First Party shall thereafter be free to deal
with the said Unit in any manner whatsoever, at its sole
discretion. The amount, if any paid over and above the earnest
money, be claimed for refund by the Purchaser(s) from the First
Party without any interest, which the First Partly agrees to
refund within reasonable time but within 12 months from the date

of cancellation notice.



12. That without prejudice to the First Party’s aforesaid rights, the
Purchaser(s) shall be liable to pay interest at the rate of 24% per
annum on all amounts due and payable by the Purchaser(s) for
the period of delay to the First Party. The discretion for
termination of the Agreement or acceptance of delayed payment
with or without interest shall exclusively vest with the First
Party. However the First Party shall adjust the moneys received
from Purchaser(s) first towards the interest and other sums, if
any, due from the Purchaser(s) and the balance, if any, towards
the basic installment.

14 That the First Party endeavours to deliver the Unit to the
Purchaser(s) as early as possible.

44. That the terms and conditions of this agreement shall also be
applicable to sale deed to be executed later on.

Annexure —I1
PAYMENT PLAN
Plan A DOWN PAYMENT

At the time of Booking 7.5% of BSP
Within 30 days 87.5% of BSP+Park PLC+Floor PLC+
Parking

On offer of Possession 5% of BSP + Other Charges

PLAN B INSTALLMENT PLAN

At the time of Booking- 7.5% of BSP

Within 30 days- 7.5% of BSP + Floor PLC

At the time of start of excavation- 15% of BSP

At the time of casting of GF Floor- 7.5% of BSP + 50% of Parking

At the time of casting of 2" Floor-7.5% of BSP + Park PLC

At the time of casting 4" Floor- 7.5% of BSP

At the time of casting of 6" Floor- 7.5% of BSP + 50% of Parking

At the time of casting of 8" Floor- 7.5% of BSP

At the time of casting of 10" Floor- 7.5% of BSP + External Development
Charges (EDC)

Start of Int./Ext. Plaster Work- 10% of BSP

Start of Flooring work- 10% of BSP + Interest Free

Maintenance Charges (IFMS)

On offer of Possession 5% of BSP + Other Charges



10.

10.1

Note:- Under Plan- A :-
i) External Development Charges (EDC) to be paid at the time of casting of
10" floor
ii) Interest Free Maintenance Charges (IFMS) to be paid at the time of Start
of flooring work.

On the basis of pleadings and the documents placed by the appellants
on record as well as submissions of appellant no.2 we frame the

following issues:--

(1)  Whether there was any time period prescribed for possession of
booked unit/flat/apartment in the Agreement to Sell dated
31.07.2013?

(2) Whether there is delay in offering possession as per the
provisions of the Agreement to Sell executed between the

appellants and the respondent?

(3) Whether the allottee is bound to make payment of the
installments without there being any development or achieving
milestone of the project by the promoter and if any allottee stops
payment of the installments, he will fall in the category of

defaulter?

(4)  Whether under the scheme of the Act 2016 an allottee can raise
his grievance regarding delay in offering possession as per terms
of the agreement claiming interest if he chooses to continue with
the project or refund of the deposited amount along with interest
or he can claim compensation as per the provisions of Section 72
of the Act 2016 on account of loss caused as a result of default of
the promoter or he can approach both the forums simultaneously

or at different stages?

Vide Issue no. (1) we are required to examine as to whether there was
any time period prescribed for possession of booked unit/flat/apartment

in the Agreement to Sell dated 3107.2013.

From perusal of clause 14 of the Agreement dated 31.07.2013 it is
evident that it has been specifically mentioned that the first party (MS
Clarion Township Pvt. Ltd.) endeavours to deliver the Unit to the
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Purchaser(s) as early as possible. However, the delivery period shall be
subject to sanction and duration of approved plans or its extension if
any, payment of installments by the Purchaser(s) in time, availability of
cement, steel or other building materials, supplies and installations etc.
and subject also to “Force Majeure” including any act of God, Extreme
Business Circumstances or statutory changes or any unforeseen

circumstances beyond the control of the First Party.

In view of the aforesaid stipulation in the Agreement to Sell dated
31.07.2013 executed between the appellants and the respondent, we are
of the view that no time period has been prescribed for delivery of
possession of the booked unit/flat/apartment. Issue no. (1) is decided

accordingly.

Vide Issue no. (2) we are required to examine as to whether there is
delay in offering possession as per the provisions of the Agreement to

Sell executed between the appellants and the respondent.

From a perusal of Clause 14 of the Agreement to Sell dated 31.07.2013
it 1s evident that no time period has been prescribed for delivery of
possession of the booked unit/apartment/flat. The agreement only says
that the First Party (Promoter) endeavours to deliver the Unit to the
Purchaser(s) as early as possible subject to various conditions
mentioned therein. The issue of non-mentioning the period of deli very
of possession in the agreement was examined by the Hon’ble Supreme
Court in the cases of M/s. Fortune Infrastructure Vs. Trevor D’lima &
Ors and Kolkata West International City Pvt. Ltd. Vs. Devashish
Rudra wherein it has been observed that an allottee cannot be made to
suffer indefinitely even if there is no time prescribed in the agreement
for delivery of possession. The possession should be given by a
promoter within a reasonable time and the period of three years has

been taken as a reasonable time for the said purpose.

Taking into consideration the observation of Hon’ble Supreme Court
we are of the considered view that from the date of execution of the
Agreement to Sell dated 31.07.2013 the respondent ought to have
delivered possession within three years i.e. by 30.07.2016. Thus we
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hold that there is delay in offering possession on the part of the

promoter/respondent. Issue no. (2) is decided accordingly.

Vide Issue no. (3) we are required to examine as to whether the allottee
is bound to make payment of the installments without there being any
development or achieving milestone of the project by the promoter and
if any allottee stops payment of the installments, he will fall in the

category of defaulter.

In order to examine the issue it would be necessary to examine the
scheme of the Act 2016 relating to functions and duties of the promoter
as well as right and duties of the allottees. The entire Act is divided

into 10 chapters.

Chapter II deals with registration of real estate project and registration
of real estate agents. A reading of the provisions of Chapter-1I
demonstrates how a promoter is expected to commence/register a
project after having title, sanctioned plan, permissions and source of
funding etc. Chapter III spells out the functions and duties of promoter

and the consequences if the promoter fails to fulfill those obligations.

Section 11 mandates the promoter to make available to the allottee
information such as (i) sanctioned plans, layout plans along with
specifications approved by the competent authority by display at the
site or as specified by the authority; (ii) the stage wise time schedule of
completion of the project including the provisions for civic

infrastructure.

Section 12 emphasizes obligation on the promoter regarding veracity of
the advertisement or prospectus and provides that where any person
makes an advance or a deposit on the basis of the information contained
in the notice, advertisement or prospectus, or on the basis of any model
apartment, plot or building , as the case may be, and sustains any loss or
damage by reason of any incorrect, false statement included therein, he
shall be compensated by the promoter in the manner as provided under

the Act.

Section 13 relates to “no deposit of advance to be taken by promoter

without first entering into agreement for sale”. The promoter shall not
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accept a sum more than 10% of the cost of the apartment, plot or
building, as an advance payment or an application fee from a person

without entering into a written agreement for sale, as per law in force.

Section 14 mandates the promoter for adherence to sanctioned plans
and project specifications and also bars a promoter from any additions
and alterations in the sanctioned plans, layout plans and specifications
and the nature of fixtures, fittings and amenities described therein in
respect of the apartment, plot or building, as the case may be, which are
agreed to be taken, without the previous written consent of at least 2/3™

allottees.

Chapter 1V deals with rights and duties of allottees. Section 18 deals
with the return of amount and compensation. This section relates to
return of amount and compensation. If the promoter fails to complete
or is unable to give possession of an apartment, plot or building in
accordance with the terms of the agreement for sale or duly completed
by the date specified therein or due to discontinuance of his business as
a developer on account of suspension or revocation of the registration
under the Act or for any other reason, he shall be liable on demand of
the allottees, in case the allottee wishes to withdraw from the project, to
return the amount received by him in respect of that apartment, plot or
building, with interest including compensation in the manner as
provided under the Act. Where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter, interest for every
month of delay, till the handing over of the possession, at such rate as
may be prescribed. This section further provides that the promoter
shall compensate the allottees in case of any loss caused to him due to
defective title of the land on which the project is being developed or has
been developed, in the manner as provided under the Act and claim for
compensation shall not be barred by limitation provided under any law
for the time being in force. In case the promoter fails to discharge any
other obligations imposed on him under the Act or in accordance with
the terms and conditions of the agreement for sale, he shall be liable to
pay such compensation to the allottees in the manner as provided under

the Act.



12.8

12.9

13

Section 19 of the Act provides that the allottee shall be entitled to
obtain the information relating to sanctioned plans, layout plans along
with specifications, approved by the competent authority and such other
information as provided under the Act, Rules and Regulations made
thereunder or the agreement for sale signed with the promoter. The
allottee shall also be entitled to know stage-wise time schedule of
completion of the project including other amenities and services as
agreed to between the promoter and the allottee in accordance with
terms and conditions of the agreement for sale. The allottee shall be
entitled to claim the possession of apartment, plot or building. The
allottee shall be entitled to claim refund of amount paid along with
interest at such rate as may be prescribed and compensation as
provided under the Act from the promoter, if the promoter fails to
comply or is unable to give possession of the apartment, plot or
building in accordance with the terms of agreement for sale or due to
discontinuance of his business as a developer on account of suspension
or revocation of registration under the provisions of the Act. The
allottee shall be entitled to have necessary documents and plans after
handing over the physical possession of the apartment or plot or

building by the promoter.

On deeply examining the provisions of Chapters ILIII and IV it is
evident that the allottee is entitled to know the time period at the time of
booking/issuance of allotment letter, sanctioned plans, layout plans
along with specifications approved by the competent authority and such
other information as provided under the Act, Rules and Regulations
made thereunder or the agreement for sale signed with the promoter,
like water supply, electricity and obtaining of OC or CC or both. The
allottee is also entitled to know stage-wise time schedule of completion
of the project including other amenities and services as agreed to
between the promoter and the allottee in accordance with terms and
conditions of the agreement for sale. The allottee is also entitled to
claim the possession of apartment, plot or building. The allottee shall
be entitled to claim refund of amount paid along with interest at such
rate as may be prescribed and compensation as provided under the Act

from the promoter, if the promoter fails to comply or is unable to give
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possession of the apartment, plot or building in accordance with the
terms of agreement for sale or due to discontinuance of his business as a
developer on account of suspension or revocation of registration under
the provisions of the Act. The allottee is also entitled to have necessary
documents and plans after handing over the physical possession of the
apartment or plot or building by the promoter. For the purpose of
registration of project the promoter is also required under Section
4(¢)(D) to submit a declaration supported by an affidavit to the effect
that seventy percent of the amounts realized for the real estate project
from the allottees, from time to time, shall be deposited in a separate
account to be maintained in a scheduled bank to cover the cost of
construction and the land cost and shall be used only for that purpose
provided that the promoter shall withdraw the amounts from the
separate account , to cover the cost of the project, in proportion to the
percentage of completion of the project and the promoter shall get his
accounts audited within six months after the end of every financial year

by a chartered accountant in practice.

If any promoter is not informing the progress of the project to its
allottees and the withdrawal from the separate account proportionate to
the percentage of completion of the project, then an allottee can always
stop payment to the promoter till the milestones disclosed by the
promoter have not been achieved and he cannot be said to be a defaulter
in such situation.  Similar issue was examined by NCDRC in CC
189/2017 (Pradeep Kumar Gupta Vs. Irio Grace Realtech Pvt. Ltd.).

The relevant portion of the judgment is being reproduced as under:--

“In my opinion, since the Ops were already in default as far as
the offer of possession was concerned, when the 5", 6", 7"
and 8" installments were demanded, the complainants were
under no obligation to pay the said installments. As far as
the default in payment of the 4" installment by the
complainants in CC No. 1999/2016 & CC No. 2000/2016 is
concerned, it would be seen that the said installment was
raised at the stage of casting of roof slab of the lower
basement. The demand was raised about two weeks before

the last date for offering possession of the flats to the said
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complainants. Since the construction was still at the stage
of casting roof slab of the lower basement at that time, the
complainants knew that even if they pay the 4" installment,
it was impossible for the Ops to deliver possession of the
apartments to them by the last date stipulated in this regard
i.e. 23.01,.2017 or within six months thereafter, to them.
When a flat buyer who is saddled with a demand applicable
at the stage when the construction is at a very initial stage
and the demand is raised just two weeks before the last date
for offer of possession, he is not expected to sink more
money with the builder despite knowing that the builder will
not be able to honour his contractual obligation even if the
benefit of grace period of six months which was otherwise
available only in case of unforeseen circumstances, is given
to him.  Therefore, even the complainants I n CC
No.1999/2016 and CC No.2000/2016 cannot be said to be
defaulters, in the sense that they would lose their legal right
to claim refund of the amount paid by them and the
compensation for the defect/deficiencies on the part of the

b

builder in rendering services to them.’

12.11 On the basis of the aforesaid analysis we are of the considered view
that an allottee cannot be said to be a defaulter if he stops making
payment of installments if the promoter fails to achieve the
target/milestone disclosed/declared in the advertisement, allotment

letter or agreement.

12.12 The payment plan indicates that the appellants were required to make
payment of installments on achieving the milestones mentioned in the
installment plan and the appellants had paid Rs.14,29,476/- till
31.12.2015. Since there was no development work in the project,
therefore, apparently no demand was raised by the respondent and the
appellants, there being no development, were not required to make
payment as per payment plan agreed between the appellant and the
respondent vide Agreement to Sell dated 31.07.2013 and thus the

appellants cannot be said to be defaulter in any manner in not making
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payment of installments to the respondent. Issue no (3) is decided

accordingly.

Vide Issue no. (4) we are required to examine as to whether under the
scheme of the Act 2016 an allottee can raise his grievance regarding
delay in offering possession as per terms of the agreement claiming
interest if he chooses to continue with the project or refund of the
deposited amount along with interest or he can claim compensation as
per the provisions of Section 72 of the Act 2016 on account of loss
caused as a result of default of the promoter or he can approach both the

forums simultaneously or at different stages.

The Act envisages adjudication by the Regulatory Authority in terms of
the powers under Chapter V of the Act and in particular Sections 31,
32, 34, 35 and 40 of the Act, and for adjudging compensation by the
Adjudicating Officer in terms of the power under Chapter VIII of the
Act and in particular Sections 71 and 72 thereof.

The Act spells out the obligations of the promoter of a real estate
project and the consequence of the promoter failing to fulfill those

obligations. Some of those obligations are enumerated in Section 11, 12

to 18 of the Act.

Section 18 of the Act talks of the consequence of the failure by the
promoter to complete or to be unable to give possession of an
apartment, plot or building either in terms of the agreement for sale or
failure to complete the project by the date specified therein or on
account of discontinuance of his business either on account of
suspension or revocation of the registration under the Act or for any
other reason. In the event of either of the above contingencies under
Section 18 (1) (a) of the Act, the promoter is made liable on the demand
of the allottee:

(1) In the event that the allottee wishes to withdraw from the project,
without prejudice to any other remedy available, to return the
amount received by the promoter in respect of that apartment, plot,
building, as the case may be, together with “interest at such rate as
may be prescribed”, “including compensation in the manner as

provided under this Act”;
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(1)) Where an allottee does not intend to withdraw from the project, the
promoter shall pay him for every month’s delay in the handing
over of the possession “interest at such rate as may be prescribed”.
Section 18 (2) of the Act mandates that in case loss is caused to
allottee due to the defective title of the land, on which the project is
being developed or has been developed, the promoter shall
compensate the allottee and that such claim for compensation
under Section 18 (2) shall not be barred by limitation provided

under any law for the time being in force.

Section 18 (3) of the Act states that where the promoter fails to
discharge any other obligations under the Act or the Rules or
Regulations made there under or in accordance with the terms and
conditions of the agreement for sale, the promoter shall be liable to pay
“such compensation” to the allottees, in the manner as provided under

the Act.

It is apparent on a reading of Section 18 of the Act as a whole that upon
the contingencies spelt out therein, (i) the allottee can either seek refund
of the amount by withdrawing from the project; (ii) such refund could
be together with interest as may be prescribed; (ii1) the above amounts
would be independent of the compensation payable to an allottee either
in terms of Sections 18 (2) or 18 (3) of the Act read with other
provisions; (iv) the allottee who does not intend to withdraw from the
project will be required to be paid by the promoter interest for every

month’s delay of handing over possession.

When one turns to the powers of the Authority, it is seen that under
Section 31, the complaints can be filed either with the Authority or with
the Adjudicating Officer (AO) for violation or contravention of the
provisions of the Act or the Rules and Regulations. Such complaint can
be filed against “any promoter, allottee or real estate agent”, as the case
may be. Such complaint can be filed by “any aggrieved person”. The
Explanation to Section 31 (1) of the Act states that for the purposes of
said sub-section “person” shall include an association of allottees or any
voluntary consumer association registered under any law for the time

being in force. Section 31 (2) states that the form, manner and fees for
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filing a complaint under sub-section (1) shall be such as may be

prescribed.

Having gone through the relevant Sections of the Act, we find that as
per Sections 12, 18 and 19 of the Act, the allottee, in case of default by
the promoter, is entitled to refund of his/her entire investment along
with "interest at such rate as may be prescribed" and "compensation in
the manner provided under the Act". Whereas in Section 12, the part
dealing with interest and the part dealing with compensation are joined
with the word "and" while in Section "18" they are joined with the word
"including". Also, "at such rate as may be prescribed" is suffixed to the
word "interest" in the context of refund of investment, but the
expression "at such rate as may be prescribed" is neither prefixed nor
suffixed to the word "compensation" in any of the Sections of the Act.
The term compensation is suffixed by the expression "in the manner as
provided under this Act" in Sections 12, 14, 18 & 19 of the Act.
However, compensation and interest are qualified by the term "as he
thinks fit in accordance with the provisions of any of those sections" in
Section 71 of the Act. The Act only lays down for "holding an enquiry
in the prescribed manner, after giving any person concerned a
reasonable opportunity of being heard" under Section 71. The Act very
clearly provides that the quantum of compensation or “interest as he
thinks fit” under Section 71 will be decided taking into consideration

the factors listed under Section 72 of the Act.

We further examined Section 31 of the Act and Rule 33 & Rule 34 of
the Rules. The relevant portions of Section 31 of the Act and Rule 33 of

the Rules are extracted as follows:-

Extract of Section 31 of the Act

"(1) Any aggrieved person may file a complaint with the
Authority or the adjudicating officer, as the case may
be, for any violation or contravention of the provisions
of this Act or the rules and regulations made
thereunder against any promoter, allottee or real estate
agent, as the case may be.

Explanation

For the purpose of this sub-section "person” shall
include the association of allottees or any voluntary
consumer association registered under any law for the
time being in force.
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(2 The form, manner and fees for filing complaint under
sub-section (1) shall be such as may be specified by
regulations.”

As can be seen from above, Section 31(2) of the Act provides for
specifying by regulations, the form, manner and fee for filing complaint
under Section 31(1) of the Act. As provided under Section 31(2) of the
Act, the U.P. Government has framed Rules, 2016. Rule 33(1) provides
for manner of filing a complaint with the Regulatory Authority. Rule

33(1) is extracted as follows:-

Extract of Rule 33(1) of Rules-

Any aggrieved person may file a complaint with the
regulatory authority for any violation under the Act or the
rules and regulations, made there under, save as those
provided to be adjudicated by the adjudicating officer, in
Form M which shall be accompanied by a fee of rupees one
thousand in the form of a demand draft drawn on a
nationalized bank, in favour of regulatory authority and
payable at the main branch of that bank at the station, where
the seat of the said regulatory authority is situated.

It is evident from Rule 33(1) of the Rules that the complaints filed with
the Regulatory Authority should be in Form M, except those complaints
which require to be adjudicated by the Adjudicating Officer. On top of
Form M, it is clearly written that it is as per provisions of Rule 33(1)
and is meant for filing complaint under Section 31 of the Act. Further
Column 5 of the Form M specifically requires a complainant to indicate

the relief(s) sought.

We have further examined Rule 34(1) of the Rules which relate to filing

of a complaint with the Adjudicating Officer for compensation. Rule

34(1) reads as follows :-

Extract of Rule 34(1)

(1) Any aggrieved person may file a complaint with the
adjudicating officer for compensation under Section 12,
14, 18 and 19 in Form N, which shall be accompanied by
a fee of rupees one thousand in the form of a demand
draft drawn on a nationalized bank in favour of
regulatory authority and payable at the main branch of
that bank at the station, where the seat of the said
regulatory authority is situated.
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It is clear from Rule 34 (1) of the Rules that a complaint for
"compensation" under Sections 12, 14, 18 and 19 of the Act is to be
filed before the Adjudicating Officer in Form N. It is mentioned on top
of Form N itself that it is an application to Adjudicating Officer for
claim of compensation under Rule 34(1) of the Rules and under Section
31 of the Act read with Section 71 of the Act. A complainant is

required to indicate in Column 5 of Form N, the compensation sought.

Thus, it 1s our considered view that Form N i1s to be filed before an
"Adjudicating Officer" for only claiming "compensation" under Rule
34(1); whereas Form M is to be filed before the Regulatory Authority
under Rule 33(1) of the Rules for all types of reliefs, barring

"compensation", for any violation under the Act, Rules or Regulations.

We have also examined the provisions of Sections 71 and 72 of the Act.
The opening words of Section 71 (1) of the Act make it clear that the
scope and functions of the Adjudicating Officer (AO) are only for
‘adjudging compensation under Sections 12, 14, 18 and 19 of the Act’.
If the legislative intent was to expand the scope of the powers of the
AOQ, then the wording of Section 71 (1) ought to have been different.
On the contrary, even the opening words of Section 71 (2) of the Act
make it clear that an application before the AO is only for ‘adjudging
compensation’. Even in Section 71 (3) of the Act, it is reiterated that the
AO may direct ‘to pay such compensation or interest as the case may
be, as he thinks fit’ in accordance with provisions of Sections 12, 14, 18
and 19 of the Act. This has to be seen together with the opening words
of Section 72 of the Act, which read “while adjudging the quantum of
compensation or interest, as the case may be, under Section 71, the
adjudicating officer shall have due regard to the following factors,

»

namely, ................

On a collective reading of Sections 71 and 72 of the Act, the
legislative intent becomes explicit. This is to limit the scope of the
adjudicatory powers of the AO for determining “compensation or

interest as he thinks fit” in the event of violation of Sections 12, 14, 18

and 19 of the Act.
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On examination of Section 35 of the Act, we find that the powers of the
Regularity Authority under Section 35 of the Act are of a wide nature.
While discharging those functions, it will be open to the Authority to
even require the AO to conduct the inquiry. Section 35 (2) of the Act
also makes it plain that the Regulatory Authority will have the same
powers as a Civil Court. The legislative intent is, therefore, not to
diminish the adjudicatory functions of the Regulatory Authority, but
rather to provide it with all the trappings of a quasi-judicial/judicial
authority while inquiring into the complaints and issuing directions, by
directing the Adjudicating Officer to adjudicate the compensation or
interest. The legislation in its own wisdom has used the word
“Authority” as well as “Adjudicating Officer” wherever it is required.
Furthermore, the legislation has clearly, intentionally and suitably used
the word “penalty” or “interest at such rate as may be prescribed” in
case of Authority and “compensation” or “interest as he thinks fit” in

case of Adjudicating Officer.

Further, the Hon’ble Bombay High Court in the case of Neelkamal
Realtors Suburban Pvt. Ltd. And others Vs. Union of India (2018)1
Bom R 558 observed as follows:-

"Section 18(1)(b) lays down that if the promoter fails to
complete or is unable to give possession of an apartment
due to discontinuance of his business as a developer on
account of suspension or revocation of the registration
under the Act or for any other reason, he is liable on
demand to the allottees, in case the allottee wishes to
withdraw from the project, without prejudice to any
other remedy available to return the amount received in
respect of that apartment with interest at such rate as
may be prescribed in this behalf including
compensation. If the allottee does not intend to
withdraw from the project he shall be paid by the
promoter interest for every month's delay till handing
over of the possession. The requirement to pay interest
is not a penalty as the payment of interest is
compensatory in nature in the light of the delay suffered
by the allottee who has paid for his apartment but has
not received possession of it. The obligation imposed on
the promoter to pay interest till such time as the
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apartment is handed over to him is not unreasonable.
The interest is merely compensation for use of money".

13.15 From the aforementioned discussion, it is clear that the Act of 2016

14.

15.

provides a mechanism for determination of interest and/or
compensation for the delay in handing over possession of the unit to the
allottee, if the allottee wishes to stay with the project and/or refund with
interest if allottee wants to withdraw from the Project. There is no bar
for an allottee to choose either of the forums. It is his statutory right to
claim interest for delay by approaching the Regulatory Authority as per
Rule 33 of the U.P. Real Estate (Regulation and Development) Rules
2016 ( Rules 2016) or the Adjudicating Officer for the losses suffered
due to default of the promoter in pursuance to Rule 34 of the Rules
2016 and this right can be exercised by any aggrieved person
simultaneously or at different times as per his choice, as the situation

warrants. Issue no. (4) is decided accordingly.

The perusal of the impugned order indicates that the Adjudicating
Officer taking into consideration that the Syndicate Bank has taken
possession of the project/premises being the mortgaged property and
the Regulatory Authority had already passed order for refund of the
amount along with interest at the rate of MCLR+1% vide order dated
30.04.2019, while rejecting the complaint of the appellants, observed
that there is no justification for awarding compensation separately. We
have also examined the issue of approaching the Regulatory Authority
as well as Adjudicating Officer of the RERA separately/simultaneously
or at different stages vide issue no.(4). In our considered view the
Adjudicating Officer was required to examine the claim of
compensation on the factors mentioned in Section 72 of the Act 2016
independently on the basis of evidence produced to the extent of

amount of loss caused as a result of default on the part of promoter etc.

At this stage it will be relevant to mention that Hon’ble Supreme
Court vide judgment dated 14.02.2022 passed in SLP Nos. 1861-
1871/2022 Union Bank of India Vs. Rajasthan Real Estate
Regulatory Authority & others affirmed the order of Hon’ble Rajasthan
High Court wherein it has been held that the Regulatory Authority has

jurisdiction to entertain a complaint by an aggrieved person against the



16.

17.

18.

19.

20.

23

bank as a secured creditor, if the bank takes recourse to any of the

provisions contained in Section 13(4) of the SARFAESI Act.

On examination of the impugned order dated 09.08.2019 passed by the
Adjudicating Officer, we are of the considered view that the
Adjudicating Officer failed to exercise his jurisdiction and decided the
issue of compensation, while rejecting the claim of the appellants
relying on the order of the Regulatory Authority dated 30.04.2019,
whereas the Adjudicating Officer was required to examine the issue of
compensation on the basis of the factors of Section 72 of the Act 2016
and the evidences produced to the extent of amount of loss caused as a
result of default on the part of promoter, as such the impugned order of
the Adjudicating Officer dated 09.08.2019 is not sustainable in the eyes

of law.

Accordingly the impugned order dated 09.08.2019 passed by the
Adjudicating Officer is hereby set aside and the matter is remanded
back to the Adjudicating Officer of the Regulatory Authority to
examine the issue on the basis of factors indicated in Section 72 of the
Act 2016, taking into consideration the documentary evidence, if any,
produced by the appellants in their favour regarding the amount of loss
caused as a result of default of the promoter/respondent. We hope and
trust that the Adjudicating Officer will examine and decide the
complaint of the appellants in accordance with law, expeditiously, if
possible, within a period of one month from the date of receipt of a

copy of this order.

The appellant is directed to appear before the Adjudicating Officer on
13.04.2022.

Registry is directed to send a copy of this order to the Secretary of
RERA with a request to place the same before the Adjudicating Officer
on the date fixed by us.

No order as to costs.

Dated: March 23, 2022. (Rajiv Misra) (D.K. Arora)
Shakir



