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. Heard Sri Jatin Chadha, learned counsel for the appellant, and Miss Fuhar Gupta,

learned counsel for the respondent.

. Appellant/allottee by the instant appeal is raising challenge to the order dated
07.02.2022, passed by the U.P. Real Estate Regulatory Authority at Lucknow (for
short ‘Regulatory Authority), whereby, the complaint of the appellant came to be
rejected solely on the ground that since the agreement/unit stands cancelled,

accordingly, the appellant ceases to be an allottee.

. The sole question that arises for consideration is, as to whether the order suffers
from illegality/perversity, and/or, whether the Regulatory Authority should have
framed an issue with regard to the legality and validity of the cancellation order

and decided the same in terms of Section 11(5) of the Act, 2016.

. The facts inter-se parties are not in dispute. The appellant/allottee had booked a
flat/unit bearing No. 0902, Tower-1, Phase-1, ‘Experion Capital’ situated at
Vibhuti Khand, Gomti Nagar, District — Lucknow. The basic sale price of the unit
was at Rs. 96,57,901/-, against which the appellant had deposited Rs. 40,44,680/-



It appears that the agreement/unit came to be cancelled by the
respondent/promoter, alleging default of the appellant, vide cancellation notice
dated 19.01.2021. Aggrieved, appellant preferred a complaint under Section 31
of the U.P. Real Estate (Regulation and Development) Act, 2016 (for short ‘Act,

2016’), against the cancellation notice/order.

. Learned Regulatory Authority without framing any specific issue with regard to
the legality and validity of the cancellation notice/order, proceeded to decide the
complaint summarily after taking notice of the objections raised by the

respondent/promoter.

. Our attention has been drawn to Sub section 5 of Section-11 of the Act, 2016,
wherein, it has been categorically provided that the promoter has to justify that
the cancellation is in terms and as per the agreement. In other words, the onus is
upon the promoter to support the cancellation of the agreement. We do not find
any such finding/observations in the impugned order. The cancellation of an
agreement/unit is a question of fact and law and has to be decided by the
Regulatory Authority after taking into consideration the pleadings and the
material placed on record by the respondent/promoter justifying its action in
terms of the agreement while cancelling the unit, after framing specific issue
thereon. The impugned order, in our opinion, is not in terms of Section 11(5) of

Act, 2016, accordingly, it cannot be sustained.

. Accordingly, the question is answered.

. The appeal is being disposed of by passing the following orders :

(1)  The impugned order dated 07.02.2022 passed by the Regulatory
Authority is set aside and quashed.



(11) The complaint instituted by the appellant/allottee is restored to its
original file and number. The Regulatory Authority to frame an issue
in terms of Section 11(5) of the Act, 2016 and decide the complaint
on merits, expeditiously, preferably within 08 weeks from the date
of supply of downloaded copy of this order, duly certified by the

counsel.

(i11)) No order as to costs.

(iv) Registry to supply the copy of this order to U.P. RERA for

compliance.
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