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1. Heard learned counsel for the parties and perused the record. 

2. The appellant/promotor by the present appeal is raising challenge to the 

judgment/ order dated 01.03.2022, passed by the U.P.RERA, Gautam 

Budh Nagar, Uttar Pradesh, (Regulatory Authority) in complaint bearing 

no. NCR144/06/75105/2021, whereby, a direction has been issued to the 

appellant to pay delay interest @ MCLR+ 1 p.a from 31.03.2021 till date 

of OC/CC or till the date of offer of possession, whichever is later, on 

the deposited amount, i.e., Rs. 37,84,485/-.  

3. The sole question that arises for consideration is as to whether in the 

given admitted facts respondent/ allotee is entitled to delay interest till 

handing over possession of the unit after deducting the period lost due 

to force majeure.   



4. The facts inter-se parties are not in dispute. The respondent/allottee came 

to be allotted a commercial unit bearing Shop No. OC-423 (unit) in the 

project titled, “Gaur City Centre,” situated at Plot No. C1-A/GH-01, 

Sector-04, Greater Noida (West), Gautam Budh Nagar, Uttar Pradesh. 

The unit was booked on 19.04.2019 on payment of Rs.5,43,464/- 

towards booking amount, being part payment of the total consideration 

of the unit Rs.48,27,150/-. Subsequently, an Agreement to Sale was 

executed between the appellant and the respondent on 12.06.2019. 

5. Learned counsel for the respondent/allottee submits that, as per the 

Clause 7.1 of the agreement the proposed date for offer of possession 

was 30.06.2020. However, possession of the unit has not been handed 

over till date. It is further submitted that although an offer of possession 

of the unit was made on 17.04.2021, but the same was defective for want 

of Completion certificate (OC/CC) which has not yet been obtained by 

the promoter.  

6. Learned counsel for the appellant/promoter, at the outset, submits that 

possession of the allotted commercial unit was subject to the 

respondent’s adherence to the agreed payment schedule, and the delay in 

offering possession occurred due to the respondent’s repeated failure to 

make timely payments.  

7. Learned counsel for the respondent, in rebuttal, submits that the 

respondent never defaulted in making any payments and has paid 



37,84,485/- against the entire sale consideration. He further submits and 

reiterates that possession of the shop, as per Clause 7.1 of the agreement 

to sale, was to be delivered by 30.06.2020, however, possession remains 

undelivered to date, causing inordinate delay of the project. In these 

circumstances, the respondent is entitled to claim delay interest.  

8. Learned counsel for appellant does not dispute that the due declared date 

for handing over possession was 30.06.2020 and the project got delayed. 

He however submits that the appellant/promoter’s construction project 

was adversely impacted due to various stay orders passed by the 

National Green Tribunal (NGT) and disruptions caused by the COVID-

19 pandemic. 

9. It is also an admitted fact that the OC/CC of the project has not yet been 

received by the appellant. The application for OC/CC was applied on 

30.03.2021 after obtaining all the relevant no objection certificate 

(NOCs).  

10. In respect to delay interest, learned counsel for the appellant submits that 

the unit was booked under a Subvention Scheme, whereby, appellant 

was liable to bear the Pre-EMI interest until the date of offer of 

possession, as per the terms of the agreement to sale and  the appellant 

has already paid the Pre-EMI interest for the period from 21.06.2019 to 

10.06.2020 and in these circumstances, the respondent allottee cannot 



claim delay interest simultaneously while availing the benefit under the 

Subvention Scheme.  

11. In the given facts, respondent/allottee had not withdrawn from the 

project and continued in the project, which admittedly, was delayed. As 

per the proviso to Section 18(1) of the Real Estate (Regulation and 

Development) Act, 2016, (for short, the Act, 2016), a statutory 

obligation is cast upon the promoter to pay interest to the allottee for 

every month of delay in handing over possession of the allotted unit. The 

said proviso confers an absolute right on an allottee to receive delay 

interest from the promoter, which cannot be curtailed or denied by the 

promoter on any ground whatsoever, the expression ‘shall be paid’ 

makes the proviso to Section 18(1) mandatory. Hence, the respondent / 

allottee is entitled to delayed interest.  

   Section 18 of Act, 2016 extracted: -  

(1)   If the promoter fails to complete or is unable to give possession 

of an apartment, plot or building; -  

(a)  in accordance with the terms of the agreement for sale or, as 

the case may be, duly completed by the date specified therein; 

or  

(b)   due to discontinuance of his business as a developer on 

account of suspension or revocation of the registration under 

this Act or for any other reason, he shall be liable on demand 



to the allottees, in case the allottee wishes to withdraw from the 

project, without prejudice to any other remedy available, to 

return the amount received by him in respect of that apartment, 

plot, building, as the case may be, with interest at such rate as 

may be prescribed in this behalf including compensation in the 

manner as provided under this Act:  

Provided that where an allottee does not intend to withdraw 

from the project, he shall be paid, by the promoter, interest for 

every month of delay, till the handing over of the possession, 

at such rate as may be prescribed.” 

12. Learned counsel for the respondent allottee submits that the allottee 

would have no objection in the event the period of delay of 270 days as 

is being claimed by the appellant promoter, may be deducted from the 

period to be computed for delay interest in terms of Section 18 (1) of the 

Act. Learned counsel for the appellant submits that the appellant 

promoter would be satisfied in that event. 

13. The question is accordingly answered. 

14. The appeal, accordingly is being disposed on the consent of the learned 

counsel for the parties by passing the following orders: - 

(i) The respondent allottee shall be entitled to delay interest with 

effect form 30.06.2020 till the date possession of the unit to be 



handed over on or before 30.07.2025 along with interest at 

MCLR+1% to be computed on deposited amount at 

Rs.37,84,485/- and cost at Rs.25,000/-. 

(ii) The appellant promoter while computing the period for delay 

interest 270 days (NGT 90 days) (Covid period 180 days) shall be 

deducted. 

(iii) The amount due admissible to the appellant promoter at 

Rs.17,65,636/-shall be adjusted from the interest component due 

to the respondent allottee, the balance amount, if any, shall be paid 

to the respondent allottee.  

(iv) In the event of compliance, the appellant promoter shall make 

application for release of amount deposited under Section 43 (5) 

of the Act, 2016. 

15. The impugned order shall stand modified to the extent hereinabove. 

16. No order as to costs. 
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