BENCH NO.1.

THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL
AT
LUCKNOW.
Appeal No. 254 OF 2022
Niteeka Gupta Appellant.
Vs.
Real Estate Regulatory Authority ......... Respondent.
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Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman.
Hon’ble Mr. Sanjai Khare, Judicial Member.

1. Heard Sri Anurag Singh, learned counsel for applicant and Sri Saurabh
Mishra, learned counsel for respondent on the application for

condonation of delay.

2. Submission of learned counsel for applicant is that the impugned order
dated 02.02.2022 passed by the Regulatory Authority was uploaded on
the portal of UP RERA and communicated on 03.02.2022. The
limitation for filing instant appeal against the impugned order was upto
03.04.2022 whereas the instant case has been filed on 11.04.2022 with
a delay of 8 days and in the interest of justice, the same deserves to be

condoned.

3. Learned counsel for respondent submits that looking into the
controversy involved in the instant case, he has no objection if the

delay of 8 days in filing the appeal is condoned.

4. We have examined the submissions of learned counsel for parties with
respect to the delay of about 8 days in filing instant appeal. In the
interest of justice, application for condonation of delay filed in the
instant appeal is allowed and the delay of 8 days’ in filing the appeal is
condoned. Registry is directed to convert the instant appeal into regular

appeal.

6. Now with the consent of parties, we proceed to hear and examine the

appeal on merits.
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The instant appeal has been filed by the appellant feeling aggrieved
against the order dated 02.02.2022, passed in Execution Proceedings
for non compliance of order dated 26.06.2019 in Complaint No.
1220174346, Ms.Niteeka Gupta & Mr.Divyanshu Gupta Vs. Tulsiyani

Constructions and Developers Pvt.Ltd.

Heard Sri Anurag Singh, learned counsel for appellant and Sri Saurabh

Mishra, learned counsel for respondent.

Submission of learned counsel for appellant is that the respondent
floated a scheme of multistoried residential apartment at Sushant Golf
City, Lucknow in the year 2012, which is known as Golf View
Apartments Block-B, Lucknow. The appellant purchased a unit
n0.607-B in Luxuria Tower-06, Golf View apartment of the said
project of the respondent and paid Rs.46,12,073/- out of the total sale
consideration of Rs.53,89,194/-.

The builder buyer agreement was executed between the appellant and
respondent on 10.08.2012 and as per clause 22 of the said agreement,
the respondent proposed to handover possession of the flat to the
allottees within 30 months from the date of sanction of the building plan
from the competent authorities but when till date after waiting for
sufficient long period the appellant has not received the possession of
the apartment from the respondent, she constrained to approach the
Regulatory Authority by filing a complaint number 1220174346 for
seeking interest for delay and the complaint of the appellant was
disposed of by means of order dated 26.06.2019 with a direction to the
respondent to handover possession of the apartment to the appellant by
31.12.2019 along with OC/CC from the competent authority and pay
delay interest at the rate of 10% per annum upto 30.04.2016 and
thereafter at the rate of MCLR+1% for the remaining delay period.

On account of non compliance of the said order, the appellant was
constrained to file execution application and in the execution
proceedings it appears that some compromise dated 13.01.2021 was
misread and the proceedings were disposed of on the issue being

resolved with consensus between the parties.



9.3

10.

10.1.

11.

12.

3

The specific claim of the appellant is that no agreement was ever signed
by the appellant and the respondent and, therefore, disposal of the
execution proceedings was in fact misreading of record of some other
case, which deserves to be set aside and the matter may be remanded
back for execution of the order dated 26.06.2019 as the possession of
the unit has not been provided by the respondent till date.

Sri Saurabh Mishra, learned counsel for respondent fairly submitted that no
settlement was arrived between the appellant and the respondent and hence
there was no question of placing any settlement deed dated 13.01.2021
before the Regulatory Authority in the execution proceedings and the said
facts have also been stated in para-21 of the objections filed in the instant
appeal wherein it has been specifically mentioned that the respondent has
not filed any settlement deed dated 13.01.2021 before the learned
Regulatory Authority under the proceedings of Section 63 of the Act,
2016.

Learned counsel for respondent further submitted that settlement deed
dated 13.01.2021 of one Ashok Kumar Gupta & Mrs.Deepali Gupta, who
have filed complaint no.LKO162/08/0876/2019, was executed and it
appears that the said settlement has been misread in the instant

proceedings.

We have examined the submissions of learned counsel for parties and
perused the record and the copy of settlement deed dated 13.01.2021 in
complaint no.LKO162/08/0876/2019 of Ashok Kumar Gupta &
Mrs.Deepali Gupta. It is admitted case of the respondent that no settlement
has been arrived at between the appellant and the respondent but the
execution proceedings have been disposed of on the basis of settlement
dated 13.01.2021. Since no settlement deed has ever executed between the
appellant and the respondent after passing of the order dated 26.06.2019, it
appears that the reliance has been placed by the Regulatory Authority on
the settlement deed dated 13.01.2021 under some confusion.

In view of above, the impugned order dated 02.02.2022, passed in

execution proceedings by the Regulatory Authority is not sustainable,
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accordingly the same is set aside. The appeal is allowed. The matter is
remanded back to the Regulatory Authority to process the execution

proceedings in accordance with law expeditiously after hearing the parties.

Dated: 22.05.2024
Irfan (Sanjai Khare (D.K. Arora)



