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THE UTTAR PRADESH REAL ESTATE APPELLATETRIBUNAL, 
AT 

LUCKNOW. 
 

BENCH-1 

  
 

 Appeal No. 37/2023 

 

Nitin Tyagi.           ………………Appellant. 

     Versus 

M/s Shrine Buildtech Pvt. Ltd.          ……………Respondent. 

           ------------- 

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman. 
Hon’ble Mr. Kamal Kant Jain, Technical Member. 

1.  This appeal has been filed under Section 44(1) of the Real Estate 

(Regulation and Development) Act, 2016 (hereinafter referred to as ‘the 

Act 2016’) by the Sri Nitin Tyagi (hereinafter referred to as the 

‘appellant’) against the order dated 03.11.2022  passed by the U. P. Real 

Estate Regulatory Authority, Regional Office, Gautam Budh Nagar 

(hereinafter referred to as ‘Regulatory Authority’) in Complaint No. 

NCR145/01/88980/2022 whereby the Regulatory Authority directed the 

respondent to ensure execution of registered sub-lease deed in favour of 

the complainant/appellant after taking due amount from the complainant, 

within 60 days from the date of uploading of the order on the portal.  

2.  The facts of the case, as culled out from the memo of appeal, are that the 

respondent is a developer/builder of the residential project, namely “SCC 

Saphire” at Plot No.58, Raj Nagar Extension, Ghaziabad. 

2.1 The appellant, being impressed by the amenities and facilities published by 

the respondent, booked a residential apartment in the respondents’ project 

commonly known as ‘SCC Saphire’ on 26.10.2015 by making payment of 

booking amount of Rs.3,20,000/- to the respondent. 

2.2  On 28.10.2015 the appellant and the respondent executed an allotment 

letter and the appellant was allotted a residential apartment no. F-705 on 
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sixth floor, Block-F, admeasuring super area of 1035 sq.ft.  At the time of 

booking and executing the allotment letter the respondent had promised to 

handover the possession of the apartment in question by 31.12.2017. 

2.3  On 08.03.2016 a Memorandum of Understanding was executed between 

the parties under “No Pre EMI” scheme for a period of two years.  As per 

clauses 4 and 5 of the Memorandum of Understanding if the allottee takes 

the facility of home loan, then the respondent shall reimburse the Pre EMIs 

for maximum 8 nos. of quarterly installments or for maximum two years or 

till offer of possession, whichever is earlier and the allottee shall be re-

imbursed the exact EMI immediately after raising his claim along with a 

copy of supporting evidence against the payment to his banker/financer, 

but the respondent has failed to pay the same.  

2.4  In pursuance to the above mentioned Memorandum of Understanding the 

appellant availed loan of Rs.24,36,929/- from Indiabulls Housing Finance 

Limited.  Till 02.05.2016, the total amount of loan sanctioned in favour of 

the appellant had been disbursed in the account of the respondent.  

2.5  Total sale consideration of the apartment in question was Rs.32,08,000/- 

and the appellant has paid a sum of Rs.27,56,929/- to the respondent.  The 

appellant has opted construction linked plan and made payment as and 

when demanded by the respondent.  

2.6  The  appellant sent various reminders to the respondent vide emails dated 

18.02.2018, 24.02.2018, 09.08.2018 and 23.09.2021 and also made several 

calls demanding the EMIs and interest, but the respondent never 

responded. 

2.7  On 30.06.2021 the respondent raised an illegal demand asking the 

appellant to pay a sum of Rs.17,01,068/-, which includes delay interest of 

Rs.5,02,318/- and Rs.5,39,885/- as additional charges.  No demand prior to 

letter dated 30.06.2021 was ever issued by the respondent to the appellant. 

2.8  The appellant kept on running from pillar to post in order to know the 

exact status of handing over of the possession of the apartment in question, 

but the respondent failed to give any satisfactory response to the appellant. 
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2.9  The appellant sent a legal notice dated 29.12.2021 to the respondent, which 

the respondent replied on 19.01.2022. 

2.10 The appellant being aggrieved by the actions of the respondent approached 

the Regulatory Authority by filing a complaint under the provisions of 

Section 31 of the Act 2016 on 27.01.2022, seeking relief of “Registration 

of Sale Deed”.  The said complaint was registered as Complaint No. 

NCR145/01/88980/2022.   

2.11 It is alleged by the appellant that he also filed a detailed complaint as per 

Form M of the Act 2016 seeking the following reliefs:-- 

(a)  To get immediate possession of Flat No. F-705, 6th Floor in “SCC 

Saphire” situated at NH-58, Raj Nagar Extension, Ghaziabad. 

(b)  To execute and register the sale deed/conveyance deed of the said flat. 

(c)  To pay interest @ 18% per annum on the total amount paid for the 

said flat from the date of payment of entire sale consideration till the 

date of handing over the possession.  

(d)  In case the aforesaid is not capable of being awarded or offered within 

a reasonable extension with interest on delay per month, then the 

alternative relief may be granted viz. cancellation of unit along with 

refund of the complete amount at the rate of 18% on account of failure 

for the period of delay till the same is recovered.  

(e)  Also the bank interest being paid by the respondent for the period of 

almost 4 years against the delay caused by the respondent in handing 

over the possession of the flat and further pendent lite interest till 

handing over the possession of the flat.  

(f)  To pay damages amounting to Rs.15,00,000/- for the suffering and 

mental agony caused to the appellant due to extreme delay in 

providing the flat.  

(g)  To pay litigation cost of Rs. 1,00,000/- as the complainant being 

dragged into the present litigation due to the default and deficiency of 

the respondent herein.  
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2.12  The Regulatory Authority, vide impugned order dated 03.11.2022 decided 

the original online Complaint No. NCR145//01/88980/2022 directing the 

respondent to ensure execution of registered sub-lease deed in favour of 

the complainant/appellant after taking due amount from the complainant, 

within 60 days from the date of upload of the order on the portal. 

3.  The appellant has challenged the impugned order dated 03.11.2022 on the 

following grounds:-- 

(A)  Because the Regulatory Authority without application of mind and 

without considering the grounds taken by the appellant passed the 

impugned order dated 03.11.2022. 

(B)  Because the Regulatory Authority while passing the impugned order 

has failed to examine all the issues and relief sought by the appellant. 

(C)  Because the Regulatory Authority has failed to give the reasons for 

not considering the other issues/relief sought by the appellant. It is 

pertinent to mention here that re-cording of reasons by an 

administrative authority serves a salutary purpose, namely it excludes 

chances of arbitrariness and ensures a degree of fairness in the process 

of decision making. 

(D) Because the Regulatory Authority while passing the impugned order 

did not get into the fact that there was a delay of 4 years on part of the 

respondent in handing the possession of the apartment in question.  

(E) Because the Regulatory Authority also failed to look into the emails as 

annexed with the complaint of the appellant wherein the appellant has 

made several requests to the respondent demanding the EMI's and 

interest but the respondent never responded and remained irresponsive 

for a period of almost 2 years despite the repeated emails and the 

appellant meeting them on several occasions. 

(F)  Because as per the terms of the MOU the respondent was duty bound 

to pay the EMI's to the tune of Rs. 63,585/- despite its assurances and 

further raised an unreasonable demand of interest all of a sudden 

without any basis. 
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(G) Because the Regulatory Authority without application of mind passed 

the impugned order dated 03.11.2022 directing the respondent to 

recover the remaining amount from the appellant and execute a 

registered sub lease deed, whereas the respondent vide letter dated 

30.06.2021 has raised an illegal demand. 

(H)  Because the Regulatory Authority has failed to apply his judicial mind 

while considering the complaint of the appellant, has only considered 

the claim of the respondent and has directed the respondent to recover 

the alleged remaining amount and not looked into the fact that the 

appellant is entitled to receive delay interest from the respondent. 

(I)  Because the Regulatory Authority has failed to examine the 

documents that the appellant has booked the apartment in question 

under the construction linked plan and therefore the demand should be 

raised by the respondent in pursuance of the same. 

(J)  Because the Regulatory Authority has failed to consider the fact that 

the appellant has already paid 95% of the amount and the remaining 

amount was to be paid at the time of offer of possession. 

(K)  Because the Regulatory Authority has failed to examine the clause 21 

of the allotment letter, wherein it was clearly mentioned that the sale 

deed will only be executed once the apartment is finally constructed at 

the site, whereas the project is still incomplete. 

(L)  Because the Regulatory Authority has failed to examine the facts that 

the respondent has failed to show that the offer of possession was ever 

made to the appellant, and thus has relied on the false statement of the 

respondent. 

(M)  Because the Regulatory Authority has failed to consider the fact that 

the appellant never made any default in making payments and thus the 

demand raised by the respondent on 30.06.2021 is illegal and arbitrary 

in nature. 

(N) Because the Regulatory Authority has failed to examine that the 

respondent has breached the terms of the Memorandum of 

Understanding by making default in making EMI payment. 
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(O) Because the Regulatory Authority erred in passing the impugned order 

dated 03.11.2022, since the same is illegal, arbitrary and against the 

law of land. 

(P)  Because the Regulatory Authority has failed to consider the 

provisions of section 18 of the Act,2016 that the promoter/ respondent 

is liable to pay the delay interest to the allottee/appellant in case the 

respondent fails to handover the possession as per the agreement. 

(Q)  Because the Regulatory Authority has failed to consider the 

provisions of section 11 of the Act, 2016 where the 

promoter/respondent is liable to disclose every information with 

regard to the project to the allottee/appellant. 

(R)  Because the Regulatory Authority has failed to consider the fact that 

there is legitimate grievance that the appellant can have against the 

respondent which comes under ambit of the Real Estate (Regulation 

and Development) Act, 2016 and prevailing UPRERA Rules viz. The 

Uttar Pradesh Real Estate (Regulation and Development) Rules 2016. 

4.  In the present appeal the appellant has prayed for the following reliefs:-- 

(1)  To set aside the impugned order dated 03.11.2022 passed by the 

Regulatory Authority.  

(2)  Issue a direction to the respondent to hand over the physical 

possession of the unit in question i.e. a flat bearing no. F-705, 6th floor 

admeasuring built up area of 1035 sq. frt. In a habitable condition 

along with the delay interest as per the provisions of the Act, 2016.  

(3)  Issue a direction to the respondent to execute the sale deed as per the 

provisions of Section 17 of the Act 2016. 

(4)  Any other order or orders as may be deemed fit in the interest of 

justice.  

5.  Heard Mr. Naveen Kumar Thakur, learned counsel for the appellant.  

6. On examination of the pleadings and submissions of learned counsel for 

the appellant, the admitted position is that the appellant booked a 

residential apartment in the scheme of the respondent known as ‘SCC 
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Saphire’ on 26.10.2015 by making payment of booking amount of 

Rs.3,20,000/-.  The allotment letter was executed on 28.10.2015 allotting a 

residential apartment no.F-705 on sixth floor, Block-F, admeasuring super 

area of 1035 sq. ft.   The respondent had promised to handover the 

possession of the apartment by 31.12.2017.  Subsequently a Memorandum 

of Understanding was executed between the parties on 08.03.2016 under 

“No Pre EMI” scheme for a period of two years and in pursuance to MoU 

the appellant availed a loan of Rs.24,36,929/- from Indiabulls Housing 

Finance Limited and by 02.05.2016 the entire sanctioned loan was 

disbursed in favour of the respondent.  It appears that the respondent did 

not honour the EMIs and the appellant sent a legal notice to the respondent 

on 29.12.2021 and thereafter filed an online complaint before the 

Regulatory Authority on 27.01.2022 seeking relief of “Registration of Sale 

Deed” vide Complaint No.NCR145/01/88980/2022. 

6.1  The appellant, thereafter, uploaded a detailed complaint raising various 

additional grounds and seeking seven reliefs from ‘a’ to ‘g’.  The 

Regulatory Authority vide order dated 03.11.2022 decided the complaint 

of the appellant as per the relief claimed in the original online complaint 

and directed the respondent to ensure registration of sub-lease deed in 

favour of the complainant/appellant after taking due amount from him 

within 60 days from the date of uploading of the order on the portal. 

6.2  The appellant, feeling aggrieved against the impugned order and not taking 

into consideration the grounds and reliefs mentioned in the subsequent 

detailed complaint, filed the instant appeal and while praying for setting 

aside the impugned order dated 03.11.2022 sought directions against the 

respondent (a) for handing over physical possession of the unit in question, 

(b) for execution and registration of sale deed of the flat, (c) interest @ 

18% on the total amount paid for the said flat, (d) alternatively cancel the 

unit and refund of the amount with interest at the rate of 18%, (e) bank 

interest for the period of almost 4 years, (f) damages amounting to 

Rs.15,00,000/- and (g) litigation cost of Rs.1,00,000/-. 

7.  Learned counsel for the appellant, Sri Naveen Kumar Thakur, during the 

course of arguments, repeatedly emphasized that the grounds raised and 
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prayers sought in the detailed complaint have not been taken into 

consideration by the Regulatory Authority and only one prayer, which has 

been mentioned in the online complaint, has been decided. 

8.  On examination we find that in the online complaint the only relief sought 

was for “registration of the sale deed”.  It appears that the complainant 

subsequently filed a detailed complaint claiming 7 reliefs and regarding 

these reliefs there is no whisper in the relief clause of the online complaint.  

A query was made from the learned counsel for the appellant that without 

seeking any amendment in the online complaint how can those reliefs, 

which are not mentioned in the online complaint, become part of the 

pleading and can be taken care by the Regulatory Authority.  Learned 

counsel for the appellant submitted that it was a technical issue regarding 

uploading and filing of the complaint on RERA portal.  The detailed 

complaint was also filed on the same day as enclosure.  On repeatedly 

asking as to without making amendment how the prayer, which was not in 

the original online complaint, can be treated as part of the pleadings, the 

learned counsel for the appellant again submitted that this was a technical 

mistake in filing the complaint and, therefore, the complaint uploaded as 

enclosure was to be treated as complaint. 

9.  In order to appreciate the controversy on the basis of grounds, pleadings on 

record and submissions of learned counsel for the appellant, we deem it 

proper to frame the following issues:-- 

(i) Whether the Regulatory Authority is required to examine the 

complaint as per the pleadings and prayers in the online complaint 

filed by the complainant? 

(ii) Whether after filing of original complaint the grounds and prayer 

can be added without seeking leave of the Bench of the Regulatory 

Authority? 

10.   Vide Issue no. (i), we are required to examine, as to whether the 

Regulatory Authority is required to examine the complaint as per the 

pleadings and prayers in the online complaint filed by the complainant. 
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10.1  The U.P. RERA issued Standard Operating System (SOP) on 31.10.2017 

regarding filing of complaint, hearing and disposal giving web based flow 

chart, as to how a complainant has to register an online complaint through 

UP RERA portal www.up-rera.in and so on.   

10.2 Thus, all the complaints are required to be filed through portal of U.P. 

RERA only and there is no provision of filing physical complaint.   The 

format of the complaint also indicates that after filling the details of the 

project as well as the details of the complainant and the promoter, the 

complainant is required to upload documentary proof with dates viz. (a) 

application/booking form, (b) allotment letter and (c) agreement for sale 

including the details of payment etc., (d) the grounds of complaint, (e) 

relief sought along with request for interim relief.  The details to be filled 

by the complainant are extracted below:-- 

(a) application/booking form,  

(b) allotment letter,   

(c) agreement for sale including the details of payment etc.,  

(d) the grounds of complaint,  

(e) relief sought along with request for interim relief. 

10.3  As per learned counsel for the appellant, the appellant has subsequently 

uploaded a detailed complaint as enclosure, but on examination of the 

portal of U.P. RERA we could not find the subsequently uploaded 

complaint.  Even if it is presumed that the appellant has uploaded the 

detailed complaint, the question arises as to whether the appellant without 

seeking leave of the Regulatory Authority can amend the original 

complaint on his own or file a complaint raising additional grounds and 

prayers. 

10.4  The issues of pleading, prayer & mounding of reliefs have been examined 

time & again by Hon'ble Supreme Court as well as by the Judicial Forums 

holding therein that the rights of the parties stand crystallized on the date 

of institution of the proceeding and no party should be permitted to travel 

beyond the pleadings & prayer. 
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10.5 In Bhagwati Prasad vs. Shri Chandramaul AIR 1966 SC 735, the 

Hon'ble Supreme Court was pleased to observe that:- 

“The importance of the pleadings cannot, of course, be ignored, 

because it is the pleading that lead to the framing of issues and a 

trial in every civil case has inevitably to be confirmed to the issues 

framed in the suit. The whole object of framing the issues would be 

defeated if parties allowed to travel beyond them and claim or 

oppose reliefs on grounds not made in the pleadings and not covered 

by the issues.” 

10.6 In S.S. Sharma and Ors. Vs. Union of India (UOI) and Ors. AIR 1981 

SC 588, the Hon'ble Supreme Court observed that:- 

“We are of the opinion that the Courts should ordinarily insist on the 

parties being confined to their specific written pleadings and should 

not be permitted to deviate from them by way of modification or 

supplementation except through the well-known process of formally 

applying for amendment. We do not mean that justice should be 

available to only those who approach the Court confined in a strait-

jacket. But there is a procedure known to the law, and long 

established by codified practice and good reason, for seeking 

amendment of the pleadings. If undue laxity and a too easy 

informality is permitted to enter the proceedings of a court it will not 

be long before a contemptuous familiarity assails its institutional 

dignity and ushers in chaos and confusion undermining its 

effectiveness. Like every public institution, the Courts function in the 

security of public confidence, and public confidence resides most 

where institutional discipline prevails. Besides this, oral submission 

raising new points for the first time tend to do grave injury to a 

contesting party by depriving it of the opportunity, to which the 

principles of natural justice hold it entitled, of adequately preparing 

its response.” 

 10.7 In the case of Krishna Priya Ganguly and Anr. vs. University of 

Lucknow and Ors. reported in 1984 SCC 307, while dealing with a matter 

arising out of a writ petition where the writ-petitioners prayed for merely 
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consideration of his case for admission, pleased to observe that a court 

cannot go a step further and grant the relief which the petitioner did not 

ask for, and held:- 

“We do not see any proper material for this conclusion to which the 
High Court has suddenly jumped apart from the fact that admissions 
were not to be given by the High Court according to its own notions. 

Finally, in his own petition in the High Court, the respondent had 

merely prayed for a writ directing the State or the college to consider 

his case for admission yet the High Court went a step further and 

straightaway issued a writ of mandamus directing the college to admit 

him to the M.S. course and thus granted a relief to the respondent 

which she herself never prayed for and could not have prayed for.” 

10.8  The Hon’ble Supreme Court in Ram Sarup Gupta (dead) by LRs. v. 

Bishun Narain Inter College MANU/SC/0043/1987 : [1987] 2SCR805 

was pleased to observe:- 

“……It is well settled that in the absence of pleading, evidence, if any, 

produced by the parties cannot be considered. It is also equally settled 

that no party should be permitted to travel beyond its pleading and 

that all necessary and material facts should be pleaded by the party in 

support of the case set up by it. The object and purpose of pleading is 

to enable the adversary party to know the case it has to meet. In order 

to have a fair trial it is imperative that the party should state the 

essential material facts so that other party may not be taken by 

surprise……” 

10.9 The Hon’ble Supreme Court in the case of Bachhaj Nahar Vs Nilima 

Mandal & Ors; reported in (2008) 17 SCC 491, was pleased to observe 

that a Court cannot make out a case not pleaded. The Court should confine 

its decision to the question raised in pleadings. Nor can it grant a relief 

which is not claimed and which does not flow from the facts and the cause 

of action alleged in the plaint. 
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10.10 In Shiv Kumar Sharma Vs. Santosh Kumari (2007) 8 SCC 600 the Apex 

Court observed that the appellate court had no power to grant relief not 

prayed for in the suit. 

10.11 The issue was again examined by the Hon’ble Supreme Court in the 

case of Bharat Amratlal Kothari  and Anr. Vs. Dosukhan 

Samadkhan Sindhi and Ors.; (2010) 1 SCC 234 and the Hon’ble 

Supreme Court in paras 29 and 30 of the judgment was pleased to 

examine and observe that “normally the Court will grant only those 

reliefs specifically prayed for by the petitioner”. The relevant paras 29 

and 30 are quoted as under:-- 

“29. The approach of the High Court in granting relief not prayed for 

cannot be approved by this court. Every petition under Article 226 of 

the Constitution must contain a relief clause. Whenever the petitioner 

is entitled to or is claiming more than one relief, he must pray for all 

the reliefs. Under the provisions of the Code of Civil Procedure, 1908, 

if the plaintiff omits, except with the leave of the court, to sue for any 

particular relief which he is entitled to get, he will not afterwards be 

allowed to sue in respect of the portion so omitted or relinquished. 

30. Though the provisions of the Code are not made applicable to the 

proceedings under Article 226 of the Constitution, the general 

principles made in the Civil Procedure Code will apply even to writ 

petitions. It is, therefore, incumbent on the petitioner to claim all 

reliefs he seeks from the court. Normally, the court will grant only 

those reliefs specifically prayed for by the petitioner. Though the court 

has very wide discretion in granting relief, the court, however, cannot, 

ignoring and keeping aside the norms and principles governing grant 

of relief, grant a relief not even prayed for by the petitioner.” 

10.12 The Hon'ble Supreme Court in Civil Appeal No. 973 of 2007 Manohar Lal 

(D) by Lrs. Vs. Ugrasen (D) by Lrs. & Ors. (decided on 03.06.2010) while 

examining the issue, whether the court can grant relief which had not been 

asked for, was pleased to observe that the court cannot grant relief which 

has not been specifically prayed by the parties. Relevant para nos. 29 to 33 

are extracted as follows:-- 
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“29. In Messrs. Trojan & Co. Vs. RM.N.N. Nagappa Chettiar AIR 

1953 SC 235, this Court considered the issue as to whether relief 

not asked for by a party could be granted and that too without 

having proper pleadings. The Court held as under:- 

“It is well settled that the decision of a case cannot be based on 

grounds outside the pleadings of the parties and it is the case 

pleaded that has to be found. Without an amendment of the 

plaint, the Court was not entitled to grant the relief not asked for 

and no prayer was ever made to amend the plaint so as to 

incorporate in it an alternative case.” 

“30. A similar view has been re-iterated by this Court in Krishna Priya 

Ganguly etc.etc. Vs. University of Lucknow & Ors. etc. AIR 1984 

SC 186; and Om Prakash & Ors. Vs. Ram Kumar & Ors., AIR 

1991 SC 409, observing that a party cannot be granted a relief 

which is not claimed.” 

“31. Dealing with the same issue, this Court in Bharat Amratlal Kothari 

Vs. Dosukhan Samadkhan Sindhi & Ors., AIR 2010 SC 475 held: 

 “Though the Court has very wide discretion in granting relief, 

the court, however, cannot, ignoring and keeping aside the 

norms and principles governing grant of relief, grant a relief not 

even prayed for by the petitioner.” 

“32. In Fertilizer Corporation of India Ltd. & Anr. Vs. Sarat Chandra 

Rath & Ors., AIR 1996 SC 2744, this Court held that “the High 

Court ought not to have granted reliefs to the respondents which 

they had not even prayed for.” 

“33. In view of the above, law on the issue can be summarised that 

the Court cannot grant a relief which has not been specifically prayed 

by the parties.” 

10.13 The Hon'ble Supreme Court in Civil Appeal No. 4887 of 2014 (Arising out 

of SLP (C) No 22742 of 2005) with Civil Appeal No. 4888 of 2014 

(Arising out of SLP (C) No 22772 of 2005) Gaiv Dinshaw Irani & Ors. 
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Vs. Tehmtan Irani & Ors. (decided on 25.04.2014) while examining the 

issue, whether the High Court taking note of the subsequent events can 

mould a relief, observed as follows in para nos. 34 & 35:-- 

“34. Considering the aforementioned changed circumstances, the High 

Court taking note of the subsequent events moulded the relief in the 

appeal under Section 96 of the Code of Civil Procedure and the 

same has been challenged by the appellants before us. In ordinary 

course of litigation, the rights of parties are crystallized on the date 

the suit is instituted and only the same set of facts must be 

considered. However, in the interest of justice, a court including a 

court of appeal under Section 96 of the Code of Civil Procedure is 

not precluded from taking note of developments subsequent to the 

commencement of the litigation, when such events have a direct 

bearing on the relief claimed by a party or one the entire purpose 

of the suit the Courts taking note of the same should mould the 

relief accordingly. This rule is one of ancient vintage adopted by 

the Supreme Court of America in Patterson vs. State of Alabama  

followed in Lachmeshwar Prasad Shukul vs Keshwar Lal 

Choudhury. The aforementioned cases were recognized by this 

Court in Pasupuleti Venkateswarlu vs. The Motor and General 

Traders wherein he stated that: 

“…If a fact, arising after the lis has come to court and has a 

fundamental impact It is basic to our processual jurisprudence 

that the right to relief must be judged to exist as on the date a 

suitor institutes the legal proceeding. Equally clear is the 

principle that procedure is the handmaid and not the mistress 

of the judicial process. If a fact, arising after the lis has come to 

court and has a fundamental impact on the right to relief or the 

manner of moulding it, is brought diligently to the notice of the 

tribunal, it cannot blink at it or be blind to events which stultify 

or render inept the decretal remedy. Equity justifies bending 

the rules of procedure, where no specific provision or fairplay 

is violated, with a view to promote substantial justice — 

subject, of course, to the absence of other disentitling factors or 
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just circumstances. Nor can we contemplate any limitation on 

this power to take note of updated facts to confine it to the trial 

court. If the litigation pends, the power exists, absent other 

special circumstances repelling resort to that course in law or 

justice. Rulings on this point are legion, even as situations for 

applications of this equitable rule are myriad. We affirm the 

proposition that for making the right or remedy claimed by the 

party just and meaningful as also legally and factually in 

accord with the current realities, the Court can, and in many 

cases must, take cautious cognizance of events and 

developments subsequent to the institution of the proceeding 

provided the rules of fairness to both sides are scrupulously 

obeyed.” 

“The abovementioned principle has been recognized in a catena of 

decisions. This Court by placing reliance on the Pasupuleti 

Venkateswarlu Case (supra), held in Ramesh Kumar vs. Kesho 

Ram that: 

“6. The normal rule is that in any litigation the rights and 

obligations of the parties are adjudicated upon as they obtain 

at the commencement of the lis. But this is subject to an 

exception. Wherever subsequent events of fact or law which 

have a material bearing on the entitlement of the parties to 

relief or on aspects which bear on the moulding of the relief 

occur, the court is not precluded from taking a ‘cautious 

cognizance’ of the subsequent changes of fact and law to mould 

the relief.” 

“This was further followed in Lekh Raj vs. Muni Lal & Ors.. This 

Court in Sheshambal (dead) through LRs vs. Chelur Corporation 

Chelur Building & Ors. while discussing the issue of taking 

cognizance of subsequent events held that: 

“19. To the same effect is the decision of this Court in Om 

Prakash Gupta case where the Court declared that although 
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the ordinary rule of civil law is that the rights of the parties 

stand crystallised on the date of the institution of the suit yet the 

court has power to mould the relief in case the following three 

conditions are satisfied:…  

(i) that the relief, as claimed originally has, by reason of 

subsequent events, become inappropriate or cannot be granted; 

(ii)  that taking note of such subsequent event or changed 

circumstances would shorten litigation and enable complete 

justice being done to the parties; and 

(iii) that such subsequent event is brought to the notice of the 

court promptly and in accordance with the rules of procedural 

law so that the opposite party is not taken by surprise.” 

“This Court in Rajesh D. Darbar and Ors. vs. Narasinghro 

Krishnaji Kulkarni and Ors. , a matter regarding the elections in a 

registered society, held that the courts can mould relief accordingly 

taking note of subsequent events. Furthermore, in Beg Raj Singh 

vs. State of Uttar Pradesh & Ors. while deciding on the issue of 

renewal of a mining lease held that: 

“….A petitioner, though entitled to relief in law, may yet be 

denied relief in equity because of subsequent or intervening 

events i.e. the events between the commencement of litigation 

and the date of decision. The relief to which the petitioner is 

held entitled may have been rendered redundant by lapse of 

time or may have been rendered incapable of being granted by 

change in law. There may be other circumstances which render 

it inequitable to grant the petitioner any relief over the 

respondents because of the balance tilting against the 

petitioner on weighing inequities pitted against equities on the 

date of judgment.” 

“Even this Court while exercising its powers under Article 136 can 

take note of subsequent events (See: Bihar State Financial 
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Corporation & Ors. vs. Chemicot India (P) Ltd. & Ors., Parents 

Association of Students vs. M.A. Khan & Anr. , State of Uttar 

Pradesh & Ors. vs. Mahindra & Mahindra Ltd.)” 

“35. Thus, when the relief otherwise awardable on the date of 

commencement of the suit would become inappropriate in view of 

the changed circumstances, the courts may mould the relief in 

accordance with the changed circumstances for shortening the 

litigation or to do complete justice.” 

10.14  On the basis of aforesaid analysis, we are of the considered view that the 

Regulatory Authority is required to examine the complaint as per the 

pleadings and prayers in the online complaint only.  Issue no. (i) is 

answered accordingly.  

11.  Vide Issue No. (ii) we are required to examine as to whether after filing of 

original complaint the grounds and prayers can be added without seeking 

leave of the Bench of the Regulatory Authority. 

11.1  The issue of amendment in the pleadings was extensively examined by the 

Hon’ble Supreme Court and other judicial forums and it is settled law that 

a pleading once filed becomes part of the record of court and cannot be 

touched, modified, substituted or withdrawn except by the leave of the 

court.   

11.2  In Gurdial Singh and Ors. Vs. Raj Kumar Aneja and Ors. [Appeal (civil) 

2896 of 2001] the Hon’ble Supreme Court vide paras 13 to 18 of the 

judgment examined the issue in depth regarding amendment in the 

pleadings and pleased to observe that a pleading, once filed is a part of the 

record of the Court and cannot be touched, modified, substituted, amended 

or withdrawn except by the leave of the Court. Relevant paras 13 to 18 of 

the said judgment read as under:-- 

13. Before parting we feel inclined to make certain observations 
about the loose practice prevalent in subordinate Courts in 
entertaining and dealing with applications for amendment of 
pleadings. It is a disturbing feature and, if such practice 
continues, it is likely to thwart the course of justice. The 
application moved by the occupants for amendment in their 
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written statements filed earlier did not specifically set out which 
portions of the original pleadings were sought to be deleted and 
what were the averments which were sought to be added or 
substituted in the original pleadings. What the amendment 
applicants did was to give in their applications a vague idea of 
the nature of the intended amendment and then annex a new 
written statement with the application to be substituted in place 
of the original written statement. Such a course is strange and 
unknown to the procedure of amendment of pleadings. A 
pleading, once filed, is a part of the record of the Court and 
cannot be touched, modified, substituted, amended or withdrawn 
except by the leave of the Court. Order 8 Rule 9 of CPC 
prohibits any pleadings subsequent to the written statement of a 
defendant being filed other than by way of defence to a set-off or 
counter-claim except by the leave of the Court and upon such 
terms as the Court thinks fit. Section 153 of CPC entitled 
"General power to amend" provides that the Court may at any 
time, and on such terms as to costs or otherwise as it may think 
fit, amend any defect or error in any proceeding in a suit; and 
all necessary amendments shall be made for the purpose of 
determining the real question or issue raised by or depending on 
such proceeding. Order 6 Rule 17 of the CPC confers a 
discretionary jurisdiction on the Court exercisable at any stage 
of the proceedings to allow either party to alter or amend his 
pleadings in such manner and on such terms as may be just. The 
rule goes on to provide that all such amendments shall be made 
as may be necessary for the purpose of determining the real 
questions in controversy between the parties. Unless and until 
the Court is told how and in what manner the pleading 
originally submitted to the Court is proposed to be altered or 
amended, the Court cannot effectively exercise its power to 
permit amendment. An amendment may involve withdrawal of an 
admission previously made, may attempt to introduce a plea or 
claim barred by limitation, or, may be so devised as to deprive 
the opposite party of a valuable right accrued to him by lapse of 
time and so on. It is, therefore, necessary for an amendment 
applicant to set out specifically in his application, seeking leave 
of the Court for amendment in the pleadings, as to what is 
proposed to be omitted from or altered or substituted in or 
added to the original pleadings. 

14. In Pleadings: Principles and Practice by Jacob & Goldrein 
(1990 Edition) it is stated that a party served with a pleading 
which is subsequently amended may not amend his own pleading 
and may rely on the rule of implied joinder of issue but "if he 
does amend his own pleading, he is not entitled to introduce any 
amendment that he chooses. He can only make such amendments 
as are consequential upon the amendments made by the opposite 
party" (at page 193). "In all cases except where amendment is 
allowed without leave, the party seeking or requiring the 
amendment of any pleading must apply to the Court for leave or 
order to amend. The proposed amendment should be specified 
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either by stating them, if short, in the body of the summons, 
notice or other application or by referring to them therein. In 
practice leave to amend is given only when and to the extent that 
the proposed amendments have been properly and exactly 
formulated, and in such case, the order giving leave to amend 
binds the party making the amendment and he cannot amend 
generally." (at pages 206-207). 

15. The Court may allow or refuse the prayer for amendment in 
sound exercise of its discretionary jurisdiction. It would, 
therefore, be better if the reasons persuading the applicant to 
seek an amendment in the pleadings as also the grounds 
explaining the delay, if there be any, in seeking the amendment, 
are stated in the application so that the opposite party has an 
opportunity of meeting such grounds and none is taken by 
surprise at the hearing on the application.  

16. How an amendment allowed by the Court is to be effectuated 
in the pleadings? English practice in this regard is stated in 
Halsbury's Laws of England (Fourth Edition, Vol.36, para 63, at 
pages 48-49) as under:- 

63. Mode of amendment. A pleading may be amended by 
written alterations in a copy of the document which has 
been served, and by additions on paper to be interleaved 
with it if necessary. However, where the amendments are so 
numerous or of such nature or length that to make written 
alterations of the document so as to give effect to them 
would make it difficult or inconvenient to read, a fresh 
document must be prepared incorporating the amendments. 
If such extensive amendment is required to a writ it must be 
reissued. An amended writ or pleading must be indorsed 
with a statement that it has been amended, specifying the 
date on which it was amended, the name of the judge, 
master or registrar by whom any order authorizing the 
amendment was made and the date of the order; or, if no 
such order was made, the number of the rule in pursuance 
of which the amendment was made. The practice is to 
indicate any amendment in a different ink or type from the 
original, and the colour of the first amendment is usually 
red. 

17. Stone and Iyer in Pleadings (Second Edition) state the 
practice in regard to incorporating amendments in pleading as 
under (at page165):- 

"In England it often happens that before the case comes 
into Court and while still the Master is exercising the 
powers conferred by a Summons for Directions, Counsel 
seek leave to amend not once but several times. The 
practice is to amend first in red and make later amendments 
in different coloured inks. A practice which we think might, 



20 
 

with advantage, be followed would be to place before the 
Court, as one places before a Master in England, the 
proposed amendments. These may or may not be allowed as 
proposed, or may be altered before leave is given. Leave 
having been given, a new plaint or written statement 
showing the old pleading and with the amendments written 
or typed in might then be prepared and taken on the file of 
the Court. In cases where the addition is substantial it may 
be necessary to deliver a copy of the pleading as amended. 
If old matter is scored out, it must be done in such a manner 
as to show the original pleading and the alteration. Under 
Order VI, Rule 17, C.P.C., a party has apparently to amend 
his pleading while it is in Court. Under the old Code it was 
returned to him for amendment. The Court may even now 
have power to return it if it is necessary to do so. Where 
leave to amend is asked for, the actual amendment must be 
formulated before leave is given. If it is proposed to apply 
for amendment, it is desirable to inform the other side so 
that there can be no question of surprise and no 
adjournment may be necessary on allowing the amendment. 
Pursuant to the leave granted the proceedings should be 
amended before the judgment is pronounced." 

18. Thus, once a prayer for amendment is allowed the original 
pleading should incorporate the changes in a different ink or an 
amended pleading may be filed wherein with the use of a 
highlighter or by underlining in red the changes made may be 
distinctly shown. The amendments will be incorporated in the 
pleading by the party with the leave of the Court and within the 
time limited for that purpose or else within fourteen days as 
provided by Order 6 Rule 18 of the CPC. The Court or an officer 
authorized by the Court in this behalf, may compare the original 
and the amended pleading in the light of the contents of the 
amendment application and the order of the Court permitting the 
same and certify whether the amended pleading conforms to the 
order of the Court permitting the amendment. Such practice 
accords with the provisions of Code of Civil Procedure and also 
preserves the sanctity of record of the Court. It is also conducive 
to the ends of justice in as much as by a bare look at the 
amended pleading the Court would be able to appreciate the 
shift in stand, if any, between the original pleading and the 
amended pleading. These advantages are in addition to 
convenience and achieving maintenance of discipline by the 
parties before the Court. Amendments and consequential 
amendments, allowed by the Court and incorporated in the 
original pleadings, would enable only one set of pleadings being 
available on record and that would avoid confusion and delay at 
the trial. Most of the High Courts in the country follow this 
practice, if necessary by making provisions in the rules framed 
by the High Court for governing the subordinate Courts and 
their Original Side, if there be one. In fact in the State of Punjab 
and Haryana and Union Territory of Chandigarh, there is a 
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local amendment whereby the text of Rule 17 in Order 6 of the 
CPC has been renumbered as sub-rule (1) and the following 
sub-rule (2):- 

"(2) Every application for amendment shall be in writing 
and shall state the specific amendments which are sought to 
be made indicating the words or paragraphs to be added, 
omitted or substituted in the original pleading" 

11.3  The Hon’ble Supreme Court in Sampath Kumar Vs. Ayyakannu and Ors. 

[Civil Appeal No. 5839 of 2002] while examining the issue as to whether it 

is permissible to convert through amendment a suit merely for permanent 

prohibitory injunction into a suit for declaration of title and recovery of 

possession, vide paras 8, 9 and 10 pleased to observe that it is a well 

settled rule of practice not to dismiss the suit automatically but to allow the 

plaintiff to make necessary amendment if he seeks to do so. Order 6 rule 

17 of the CPC confers jurisdiction on the Court to allow either party to 

alter or amend his pleadings at any stage of the proceedings and on such 

terms as may be just.  Relevant paras 8, 9 and 10 of the judgment read as 

under:-- 

8. In Mst. Rukhmabai v. Lala Laxminarayan and Ors., AIR 
(1960) 335, this Court has taken the view that where a suit was 
filed without seeking an appropriate relief, it is a well settled 
rule of practice not to dismiss the suit automatically but to 
allow the plaintiff to make necessary amendment if he seeks to 
do so. 

9. Order 6 Rule 17 of the CPC confers jurisdiction on the Court 
to allow either party to alter or amend his pleadings at any 
stage of the proceedings and on such terms as may be just. 
Such amendments as are directed towards putting-form and 
seeking determination of the real questions in controversy 
between the parties shall be permitted to be made. The question 
of delay in moving an application for amendment should be 
decided not by calculating the period from the date of 
institution of the suit alone but by reference to the stage to 
which the hearing in the suit has proceeded. Pre-trial 
amendments are allowed more liberally than those which are 
sought to be made after the commencement of the trial or after 
conclusion thereof. In former case generally it can be assumed 
that the defendant is not prejudiced because he will have full 
opportunity of meeting the case of the plaintiff as amended. In 
the latter cases the question of prejudice to the opposite party 
may arise and that shall have to be answered by reference to 
the facts and circumstances of each individual case. No strait-
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jacket formula can be laid down. The fact remains that a mere 
delay cannot be a ground for refusing a prayer for amendment. 

10. An amendment once incorporated relates back to the date 
of the suit. However, the doctrine of relation back in the context 
of amendment of pleadings is not one of universal application 
and in appropriate cases the Court is competent while 
permitting an amendment to direct that the amendment 
permitted by it shall not relate back to the date of the suit and 
to the extent permitted by it shall be deemed to have been 
brought before the Court on the date on which the application 
seeking the amendment was filed. (See observation 
in Siddalingamma and Anr. v. Mamtha Shenoy, [2001] 8 SCC 
561. 

11.4  The Hon’ble Kerala High Court in Reghunathan Nair Vs. Bobby A. 

Thomas and Ors. [OP (C) No. 334 of 2022] while examining the 

provisions of Order 6 Rule 17 and Order VIII Rule 9 or application filed 

under Order VIII Rule 9 of the CPC, was pleased to observed that no 

pleading subsequent to the written statement, other than by way of defence 

to set-off or counter-claim, can be accepted on record and course open to a 

party is to amend the pleadings as provided under Order 6 Rule 7 of the 

Code. Further while examining the issue in depth was pleased to observe 

that an analysis of Order 6 Rule 17 and order 8 Rule 9 of the Code and the 

interpretation given in the above precedents, makes it abundantly clear that 

the two provisions are contextually different. The principal object behind 

permitting subsequent pleading is to supplement what has been 

inadvertently omitted or to clarify or elaborate on the facts on record and 

an application filed under Order 8 Rule 9 of the Code cannot be equated 

with one filed order 6 Rule 17 of the Code. Relevant paras 16 to 18 of the 

judgment read as under: 

“16. This Court in Baby v. Sebastian [2007 (3) KLT 885] held 
thus: 

  

“5. Pleadings” have been defined in the Code under 
O.VI R. 1 to mean “plaint or written statement”. O.VIII 
R. 9 deals with pleadings subsequent to plaint and 
written statement. “Subsequent pleadings” can be 
either by the plaintiff or by the defendant. The view of 
the learned Subordinate Judge that subsequent 
pleadings under O.VIII R. 9 are contemplated from the 
side of the defendant only when he raises pleas of set-
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off or counter-claim is clearly erroneous. What R.9 
provides is only that no pleadings subsequent to the 
written statement of the defendant other than by way of 
defence to set off or counter-claim shall be presented 
except with the leave of the Court. It is thus clear that 
the reference to set off or counter-claim under R.9 of O. 
VIII is reference to subsequent pleadings raised by the 
plaintiff and not to subsequent pleadings raised by the 
defendant. As far as subsequent pleadings raised by the 
defendant are concerned and for any subsequent 
pleadings from the plaintiff other than those by way of 
defence to the pleas of set off and counter-claim, what is 
necessary is that the leave of the Court shall be 
obtained. Additional pleadings raised by the 
defendants subsequent to the written statement 
originally filed by them under O. VIII R. 1 of the Code 
are often referred to as additional written statements. 
Filing of additional written statement may be 
necessitated for the purpose of introducing new 
contentions or for clarifying or elaborating on the 
contentions already raised. That need not necessarily 
be for raising pleas of set off or counter-claim, since 
having regard to the rules of limitation applicable to 
pleas of set off and counter-claim, defendant may have 
to raise such pleas at the earliest opportunity itself”. 

17. In the decision in Mohammed Ali and Another v. Khutejatul 
Kubra and Others (supra), relied on by Sri.P.B.Krishnan, the 
Karnataka High Court has held as follows: 

“6. A perusal of the aforesaid order makes it clear that 
if a party wants to plead a new ground of claim or a 
statement containing allegation of fact inconsistent with 
the previous pleadings of the party pleading the same 
shall be raised by way of amendment only. There is a 
total prohibition for pleading new claims and 
inconsistent statements by any other mode except by 
way of amendment to the existing pleadings. Though 
subsequent pleadings is permitted under Order 8, Rule 
9 of CPC the same cannot be made use for raising pleas 
which are altogether new and inconsistent with the 
original pleadings in the written statement. Order 6, 
Rule 7 of the CPC deals with departure from the 
previous pleadings, Order 6, Rule 17 of the CPC deals 
with the amendment of pleadings and Order 8, Rule 9 of 
the CPC deals with subsequent pleadings. When they 
are read together distinction becomes apparent. Then it 
is clear by way of subsequent pleadings under Order 8, 
Rule 9 of the CPC new claims and inconsistent pleas 
cannot be raised and for raising such pleas one has to 
resort to Order 6, Rule 18 of the CPC only”. 
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18. An analysis of the O.6 R.17 and O.8 R.9 of the Code and the 

interpretation given in the above precedents, makes it abundantly 

clear that the two provisions are contextually different. The 

principal object behind permitting subsequent pleading is to 

supplement what has been inadvertently omitted or to clarify or 

elaborate on the facts on record. In any case, an application filed 

under O.8 R.9 of the Code cannot be equated with one filed O.6 

R.17. This view stands fortified by the fact that even though a 

proviso was added to O.6 R.17 of the Code, by way of Act 22 of 

2002, to put an end the practice of filing applications for 

amendment of pleadings after the commencement of trial, no such 

restriction is imposed under O.8 R.9 by way of the same 

amendment. Hence, the argument of Sri.P.B.Krishnan that both the 

above provisions are controlled by O.6 R.7 of the Code is 

untenable. I fully concur with the well-settled view of this Court in 

Baby v. Sebastian (supra) that an additional written statement can 

be filed, with the leave of the court, to clarify or elaborate on the 

contentions on record.” 

11.5 Similarly, when there is no prayer for a particular relief and no pleadings 

to support such a relief, and when defendant has no opportunity to resist or 

oppose such a relief, if the court considers and grants such a relief, it will 

lead to miscarriage of justice. Thus it is said that no amount of evidence, 

on a plea that is not put forward in the pleadings, can be looked into to 

grant any relief. 

11.6  Thus, we are of the considered view that after filing of original complaint 

the grounds and prayers cannot be added without seeking leave of the 

Bench of the Regulatory Authority.  Issue no. (ii) is answered accordingly.  

12. The object and purpose of pleadings and issues is to ensure that the 

litigants come to trial with all issues clearly defined and to prevent cases 

being expanded or grounds being shifted during trial. Its object is also to 

ensure that each side is fully alive to the questions that are likely to be 

raised or considered so that they may have an opportunity of placing the 

relevant evidence appropriate to the issues before the Court for its 
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consideration. Pleadings made in a case lead to framing of issues to be 

examined by the Courts. Further when the facts necessary to make out a 

particular claim, or to seek a particular relief, are not found in the plaint, 

the Court cannot focus the attention of the parties, or its own attention on 

that claim or relief, by framing an appropriate issue. No party should be 

permitted to travel beyond its pleadings and the Courts are to avoid 

making out a case not pleaded. 

13  On examination we find that taking into consideration the online 

complaint, an issue was framed by the Regulatory Authority with respect 

to registration of conveyance deed and if the promoter is not in a position 

then its effect, and, thereafter, while deciding the said complaint, directed 

the complainant to deposit the remaining amount within 60 days of the 

communication of the order of the Regulatory Authority and respondent 

was directed to get the lease deed executed.  The relief sought in the online 

complaint has been granted and thus, the reliefs which the learned counsel 

for the appellant is pressing are beyond the pleadings of the original online 

complaint, and in our considered view the prayers, which have been 

mentioned in the subsequent complaint uploaded as enclosure cannot be 

taken into consideration without seeking amendment in the grounds and 

prayer clause.  The additional grounds and prayers could only be added 

after leave of the concerned Bench of the RERA. 

14.  The Regulatory Authority granted the relief sought in the original online 

complaint i.e. “Registration of Sale Deed” vide complaint dated 

27.01.2022.  On the basis of the aforesaid analysis, we do not find any 

perversity or illegality in the impugned order of the Regulatory Authority 

and while upholding the impugned order dated 03.11.2022 passed by the 

Regulatory Authority in Complaint No. NCR145/01/88980/2022, we 

dismiss the appeal on the ground that prayers (c) to (g) of the detailed 

complaint are beyond the pleadings and prayer made in the original online 

complaint.    

15. No order as to the costs.  

  
 Dated: 25th April, 2023 
 Shakir    (K.K. Jain)   (D.K. Arora) 


