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Before we proceed to examine the instant matter/issue, we deem it proper
to place on record that on demitting office by Technical Member from
26.09.2023 the judicial functioning of the Tribunal had come to stand still
with effect from 27.09.2023. On receipt of the notification dated
28.11.2023 with respect to appointment of Judicial Member, in the larger
interest as well as to resume the judicial functioning of the Tribunal and to
achieve the mandate of Section 44(5) of the Real Estate (Regulation &
Development) Act 2016 read with Regulation 22 and 25 a Bench
consisting of Chairman and Judicial Member was constituted vide order
dated 01.12.2023. The Registry was directed to issue cause list of fresh
appeals and re-schedule the cause list of pending appeals from 27.09.2023
on joining of the Judicial Member. Accordingly an office order dated

02.12.2023 was issued by the Registrar, which reads as under:--
OFFICE ORDER

1t is hereby informed to all the concerned that the Tribunal was
working with single Bench consisting of Hon'ble Chairman and
Hon'ble Technical Member after demitting office by the Hon'ble
Judicial Member on 31.12.2022. Hon'ble Technical Member also
demitted office on 26.09.2023 and Hon'ble Administrative Member

being on unauthorized leave from 30.09.2022 (who finally resigned on



29.10.2023) resulting the judicial functioning of the Tribunal to tune
to standstill with effect from 27.09.2023.

The State Government vide Notification dated 28.11.2023 has
appointed Hon'ble Judicial Member and as such presently, Hon'ble
Chairman and Hon'ble Judicial Member having judicial back ground
are available.

As per Section 43(3) of the Act 2016 every Bench of the
Appellate Tribunal is to consist of at least one Judicial Member and
one Administrative or Technical Member. The Appellate Tribunal is
required to scrutinize judicially the appeals against the order of
Regulatory Authority or Adjudicating Officer. Rule 30 of the Rules
2016 empowers the Appellate Tribunal to call upon such experts or
consultants from the fields of economics, commerce, accountancy,
real estate, competition, construction, architecture or engineering or
from any other discipline as it deems necessary, to assist the Appellate
Tribunal in the conduct of any enquiry or proceedings before it.

Section 55 of the Act 2016 protects the acts and proceedings of
the Appellate Tribunal from being invalid merely for the reason of any
vacancy in, or any defect in the constitution of the Appellate Tribunal
or any defect in the appointment of a person acting as a Member of
the Appellate Tribunal or any irregularity in the procedure of the
Appellate Tribunal not affecting the merits of the case.

Accordingly in the larger interest and expeditious disposal of
appeals as per mandate of Section 44(5) of the Act 2016 the Bench for
hearing of appeals is constituted with Hon'ble Chairman & Hon'ble
Judicial Member for judicial scrutiny of the appeals and in case any
expert opinion/assistance is required the same will be taken as per
provisions of Rule 30 of the Rules 2016 in appropriate cases or such
cases will be deferred till availability of Administrative/Technical
Member.

On joining of Hon'ble Judicial Member, the Registry is directed
to issue cause list of fresh appeals and re-schedule the cause list of
pending appeals from 27.09.2023 and upload the same on the website
of the Tribunal and also inform all the parties/legal representatives
about the same.

This order is issued with the approval of Hon'ble Chairman.

The judicial functioning of the Tribunal resumed with effect from

18.12.2023 after joining of the Judicial Member and the said Bench is still



continuing on account of non-appointment of Technical and

Administrative Members.

Now we proceed to deal with the instant matter. This appeal has been filed
under Section 44(1) of the Real Estate (Regulation and Development) Act,
2016 (hereinafter referred to as ‘the Act 2016’) by the Sri Rajesh R.
(hereinafter referred to as the ‘appellant’) against the order dated
25.04.2022 passed by the U. P. Real Estate Regulatory Authority, Regional
Office, Gautam Budh Nagar (hereinafter referred to as ‘Regulatory
Authority’) in Complaint No. NCR144/12/85834/2021 whereby the
Regulatory Authority issued the following directions:--

(1) Relief of refund of amount is rejected.
(i1) In case the complainant decides to take possession, then:

(a) the respondent shall give possession of the flat to the complainant by
31.07.2022 and ensure execution of registry after taking due stamp fee

as per rules.

(b) the respondent shall ensure payment of interest at the rate of
MCLR+1% to the complainant on the deposited amount from
10.03.2019 till the date of receipt of OC/CC or offer of possession,
whichever is later. The amount of interest shall be adjusted towards
the amount of final payment. In case the amount of interest exceeds
the amount due the excess amount shall be returned to the
complainant. Keeping in view the period of force majeure the interest
for delay shall not be calculated from 25.03.2020 to 25.09.2020. If
there is any overdue of the appellant then interest shall not be

calculated for the said period.

(c) As per Section 2(za)(1) of RERA Act 2016 if any interest is charged
by the promoter for default of the allottee then same rate of interest
shall be given to the allottee for default of the promoter. Thus interest
for delay payment will be payable by the complainant at the rate of
MCLR+1%. If higher rate of interest has been charged from the
allottee for the delay after promulgation of RERA Act then the same

rate of interest shall be calculated for delay period.
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(i11) If there is any such MOU whereby payment of EMISs is to be made to
the Bank by the promoter/respondent for a certain period or there is a
provision for reimbursement of the said amount then the unpaid
amount shall be adjusted towards the final payment payable by the

complainant.

The facts of the case, as culled out from the memo of appeal, are that in the
month of February 2016, the appellant booked an apartment under
subvention scheme in Mahagun Mantra 1, being developed by Hebe
Infrastructure Pvt. Ltd. (Mahagun Group) and was allotted Unit No. 418,

Gayatri Tower in the said project.

As per the allotment letter, the respondent promised to handover the
possession of the unit by December 2017 and the appellant made the

booking solely on the basis of this promise.

Along with the allotment, an MOU dated 05.03.2016, on interest
subvention, was executed between the appellant and the respondent vide
which the respondent agreed to bear Pre-EMI interest till the date of offer

of possession.

Subsequently, on 26.03.2016, a tripartite agreement was executed between
the appellant, the respondent and the financing institution, CoVT and
according to paragraph 5 of this agreement, the respondent is liable to
refund the entire amount of the loan disbursed by the PNBHFL in case of

withdrawal by the appellant.

The appellant made payment of 10% amounting to Rs. 3,42,001/- at the
time of booking. Thereafter, Rs. 23,91,061/- were paid by PNBHFL (the
housing finance company) on behalf of the complainant under subvention

scheme. Total Rs.27,33,062/- was made to the respondent.

The respondent failed to complete the project till the promised date of
possession. As per the Architect's Certificate dated 31.03.2018 submitted
before the Regulatory Authority, only 47.60% of the work was complete
till 31.03.2018.

In the month of March 2018, the complainant withdrew from the project

due to non-completion of the project within the promised period and
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further, there were no chances of completion in near future. The
withdrawal fulfils all the requirements in terms of Section 18 of the RERA
Act, 2016.

The respondent failed to act on the said withdrawal letter and, therefore,
various reminders were sent to the respondent. The withdrawal was duly
communicated to the respondent, and the same has been confirmed from
the fact that the builder also communicated about the withdrawal to
PNBHFL. The manager of PNBHFL confirmed to the appellant that the

respondent also informed PNBHFL about cancellation of the unit.

The respondent also defaulted in payments of Pre-EMIs to PNBHFL under
the subvention scheme and PNBHFL had issued legal and demand notices

to the complainant. This has also affected the CIBIL of the complainant.

Aggrieved by non-action of the respondent on his withdrawal request, the
appellant filed complaint no. NCR144/12/85834/2021 before the
Regulatory Authority, Gautam Budh Nagar on 02.12.2021, seeking refund
of the payment made to the respondent. The said complaint was decided by
the Regulatory Authority along with four other complaints, in the manner

stated in para 2 above.

The appellant has challenged the impugned order dated 25.04.2022 passed
by the Regulatory Authority on the following grounds:--

A. The Regulatory Authority has passed the impugned order dated
25.04.2022 without application of mind, without appreciating the facts
placed before the Regulatory Authority and without going through the

record.

B. The Regulatory Authority has passed the impugned order in a bunch of
five complaints without recognizing that the facts of the appellant's
complaint are different. The impugned order, therefore, suffers from

patent illegality.

C. The Regulatory Authority has failed to consider the fact that the
appellant withdrew from the project in the month of March 2018 in
terms of Section 18 of the RERA Act and therefore is entitled for

refund of the payment made to the respondent.



D. The Regulatory Authority has failed to consider the fact that the
respondent has not disputed the fact that the appellant withdrew from
the project in March 2018.

E. The Regulatory Authority has failed to consider that the right granted
to the allottee under Section 18 of the RERA Act is unqualified. The
Hon’ble Supreme Court while interpreting Section 18 of the Act, in
Imperia Structures Ltd. Vs. Anil Patni and Another, 2020(10) SCC
783, held that Section 18 confers an unqualified right upon an allottee
to get refund of the amount deposited with the promoter and interest at
the prescribed rate, if the promoter fails to complete or is unable to
give possession of an apartment as per the date specified in the home

buyer's agreement. In para 25 it held as under:--

"25. In terms of Section 18 of the RERA Act, if a promoter fails
to complete or is unable to give possession of an apartment
duly completed by the date specified in the agreement, the
promoter would be liable, on demand, to return the amount
received by him in respect of that apartment if the allottee
wishes to withdraw from the Project. Such right of an allottee is
specifically made "without prejudice to any other remedy
available to him". The right so given to the allottee is
unqualified and if availed, the money deposited by the allottee
has to be refunded with interest at such rate as may be
prescribed. The proviso to Section 18(1) contemplates a
situation where the allottee does not intend to withdraw from
the Project. In that case he is entitled to and must be paid
interest for every month of delay till the handing over of the
possession. It is up to the allottee to proceed either under
Section 18(1) or under proviso to Section 18(1). The case of
Himanshu Giri came under the latter category. The RERA Act
thus definitely provides a remedy to an allottee who wishes to

withdraw from the Project or claim return on his investment."”

F. The appellant had not asked for possession at any point of time before

the Regulatory Authority and therefore, the impugned order passed by



the Regulatory Authority is beyond the prayers sought by the
appellant.

G. The Regulatory Authority has failed to give any finding on the points
raised by the appellant in his rejoinder dated 05.03.2022 against the
reply fled by the respondent. The Authority also failed to consider the
submissions made and precedents cited in the written arguments dated

07.03.2022.

H. The Regulatory Authority has failed to consider the facts and
pleadings of the case. This Hon’ble Tribunal examined the issue of
grant of relief beyond the pleadings and prayer in Jaideep Singh vs.
The U.P. Real Estate Regulatory Authority, Appeal No. 91/2019, and
held under para 13:--

"Similarly, when there is no .prayer for a particular relief and no
pleadings to support such a relief, and when defendant has no
opportunity to resist or oppose such a relief, if the court considers and
grants such a relief, it will lead to miscarriage of justice. Thus it is
said that no amount of evidence, on a plea that is not put forward in

the pleadings, can be looked into to grant any relief."

I.  This is a case of inordinate delay of more than seven years from the
date of agreement and in the meanwhile, the complainant has shifted
to the state of Kerala, and therefore, it would cause undue hardships to

the complainant if the refund is not allowed.

The Hon’ble Supreme Court in Pioneer Urban Land And
Infrastructure Ltd vs. Govindan Raghavan Civil Appeal No. 12238 of
2018, observed that the flat purchaser could not be compelled to take
possession of flat after delay of 2 years. The Hon’ble court recorded

n its order;--

“We see no illegality in the Impugned Order dated 23.10.2018 passed
by the National Commission. The Appellant- Builder failed to fulfill
his contractual obligation of obtaining the Occupancy Certificate and
offering possession of the flat to the Respondent-Purchaser within the

time stipulated in the Agreement, or within a reasonable time
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thereafter. The Respondent Flat Purchaser could not be compelled to
take possession of the flat, even though it was offered almost 2 years

after the grace period under the Agreement expired."

The Hon’ble Supreme Court in Kolkata West International City vs.
Devasis Rudra; Civil Appeal No. 3182 of 2019, ordered refund of

money on account of delay of seven years and observed that:

"It would be manifestly unreasonable to construe the contract
between the parties as requiring the buyer to wait indefinitely
for possession. By 2016, nearly seven years had elapsed from
the date of the agreement. Even according to the developer, the
completion certificate was received on 29 March 2016. This
was nearly seven years after the extended date for the handing
over of possession prescribed by the agreement. A buyer can be
expected to wait for possession for a reasonable period. A
period of seven years is beyond what is reasonable. Hence, it
would have been manifestly unfair to non-suit the buyer merely
on the basis of the first prayer in the reliefs sought before the
SCDRC. There was in any event a prayer for refund. In the
circumstances, we are of the view that the orders passed by the
SCDRC and by the NCDRC for refund of moneys were
Justified."

The Regulatory Authority has failed to consider the fact that the

appellant has a legitimate grievance against the respondent in terms of

RERA Act, 2016 and the UP RERA Rules framed thereunder.

K. The entire impugned judgment has been passed contrary to the basic

principles of natural justice.

The Regulatory Authority has failed to consider the fact that the
request for cancellation of allotment letter dated 26.03.2018 and
subsequent follow up is long pending which is almost 2 years prior to
Covid-19 pandemic and not covered under the ambit of any Force

Majeure "event.

The appellant has prayed for the following reliefs:--



(1) To set aside the impugned order dated 25.04.2022 passed by the
Regulatory Authority in Complaint case no. NCR144/12/85834/2021.

(i1) To cancel the allotment of Unit No.418, Gayatri Tower in Mantra-2
project and to direct the promoter to fully settle/close the loan
amounting to Rs. 23,91,061/- taken from PNBHFL or in alternative, to
direct the promoter to refund the said loan amount along with the

interest @MCLR +1% from the date of payment, and,

(i11) To direct the promoter to refund the booking amount/payment
amounting to Rs. 3,42,001/- made by the appellant along with the
interest @MCLR +1% from the date of payment.

The respondent filed its objections to the grounds of appeal whereby it
submitted that:

6.1 The present appeal has been filed by the appellant/Complainant against the

6.2

well-reasoned judgment and order dated 25.04.2022 passed by the learned
Regulatory Authority in Complaint No. NCR144/12/85834/2021 titled as
"Rajesh R. Vs. Hebe Infrastructure Pvt. Ltd.

The appellant/complainant has concealed and misrepresented facts. The
true and correct facts of the case are that the appellant/ complainant
applied for the Flat No.418 in Gayatri Tower in Mahagun Mantra-2
situated at GH-01A, Sector-10, Greater Noida (West) under subvention
scheme as per which Pre-EMI was to be borne by the respondent as per the

agreed terms of TPA.

6.3 An Agreement pertaining to said flat was executed between the parties on

6.4

05.03.2016 by virtue of which the parties restricted their rights and
liabilities in accordance with the clauses of the Agreement. The Agreement

was titled as Allotment Letter.

The appellant/complainant has paid an amount of Rs.3,42,001/-towards the
sale consideration of the said flat and an amount of Rs. 23,91,061/- has
been advanced by PNBHFL/ financial institution from which housing loan
has been obtained by the appellant/complainant. In compliance of its
contractual obligation the respondent has already paid an amount of

Rs.12,11,212/- (Rupees Twelve Lakh Eleven Thousand Two Hundred
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Twelve Only) towards Pre-EMI making it onerous upon respondent to bear

any further penalty or refund as sought by the appellant.

In terms of the Tripartite Agreement with Bank and in respect of the grant
of loan, the Respondent has already paid Pre-EMI interest amounting to
Rs.12,11,212/- (Rupees Twelve Lakh Eleven Thousand Two Hundred
Twelve Only).

As per Booking form/Allotment letter, the possession of the said flat was
to be handed over by 30.06.2018 subject to force majeure circumstances
and timely payment of all dues. The factors relating to certain delay in
handing over possession have been occasioned purely on account of force
majeure conditions. These force majeure factors are being reproduced

hereunder :-

There have been judicial interventions for no fault of the Company
resulting in delay and retardation in the progress of construction despite
serious efforts and concerns shown to speed up the construction process.
But as has been the case earlier they have been beyond the control and
there have been labour and material shortage due to the uncertainty in real
estate. Further, orders were passed by National Green Tribunal imposing
restrictions on use of underground water on 11.01.2013, which again

crippled the progress of the operations of the project, wherein it was held:

"We have no hesitation in passing ad interim injunction restraining all the
builders in Noida and Greater Noida from extracting any quantity of
underground water for the purpose of construction or otherwise till the next

date of hearing"

The aforesaid restrictions imposed upon extracting of ground water put a
complete stop on the work in progress. It would be appreciated that there
have been repeated appraisal in this respect to all our customers including

the appellant.

“We wish to clarify that these orders have been passed in the interregnum
period of carrying out construction. The orders passed by NGT should not
be read astray but in conjunction to the period within which they had been

passed because of which the project got delayed.”
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That the progress of the project also significantly got delayed due to
Government demonetization policy dated 08.11.2016 which resulted in
slow down/complete suspension of the real estate projects during the
period wherein the Government posed restriction upon the availability and
distribution of fund/cash. The Government's unexpected demonetization
policy dated 08.11.2016 put a severe dampener on the sale/resale market
and also impacted the primary market. With the severe restriction
consequent to the monetization policy as referred hereinabove there had
been, irrespective of the status of allottee, widespread delay in receiving
payment from them. The financial bodies acted conservatively resulting in

financial-resource-crunch.

The demonetization policy of the Government impacted, the financial
liquidity of the company as it directly affected payment of salary/wages to
labourers. The labourers were unable to get emoluments for their work.
They were forced to return to their native villages resulting in slow down/
complete stoppage of construction work on account of non- availability of
work force. It directly impacted the construction at site as labourers
returned to the native villages as the contractors were unable to make

payment to them. There was also lack of material due to fund crunch.

On account of the recession in the Real Estate all over India during the last
3 to 4 years, which led delay in construction of the apartments, the same is
not under the control of the respondent, moreover on account of force
majeure the respondent herein cannot be blamed and is entitled for a

reasonable extension as per the agreed terms of booking.

These orders passed by the Hon'ble NGT and also Demonetization policy
have been passed in the interregnum period of carrying out construction.
The orders passed by the Hon'ble NGT should not be read astray but in
conjunction to the period within which they had been passed because of

which project got delayed.

Stay order dated 04.11.2019 passed by Hon'ble Supreme Court of India in
writ petition (civil) no. 13029 of 1985 titled as "MC Mehta Vs Union Of
India &Ors" banning the construction activities for almost three months in

Delhi and NCR region due to certain environmental issues which also led
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some delay in the construction of the project, the same is not under the

control of the opposite party.

g) The outbreak of Noval Corona Virus (COVID- 19) is a global pandemic and

h)

on March 14, 2020 government of India has declared Noval Corona Virus

(COVID-19) as a "notified disaster".

The progress of the project significantly got delayed due to prevailing

extraordinary situation arising due to the spread of pandemic Noval

Corona Virus (COVID-19) which resulted in complete ban on construction

during the period wherein the Government announced a lockdown for the
entire nation from 25.03.2020 till 14.04.2020 which was extended till
03.05.2020 and further extended till 30.06.2020 by Government of India to
contain the spread of COVID-19 in the country.

The UP- RERA Authority on 20.05.2020 has passed the following

directions and held as under:

"It has been decided that by virtue of powers conferred under section
37 read with section 34(f) of RERA, the registration or extension
thereto under section 5 & 6 of the Real Estate (Regulation and
Development) Act, 2016 or rules 6 and 7 of the U.P. Real Estate
(Regulation and Development) Rules, 2016 therein-under, all
registered projects under jurisdiction of U.P. RERA for which the
completion date or revised completion date or extended completion
date as per registration expires on or after 25th march 2020, the
registration and completion date or revised completion date or
extended completion date is automatically extended by six months due
to outbreak of COVID-19 pandemic which is a calamity caused by
nature and is adversely affecting regular development of real estate

projects by invoking force majeure clause".

The Ministry of Housing and Urban Affairs on 28.05.2020 has issued
the following advisory:--

"The Ministry has also issued advisory dated 13.05.2020 for extension
of registration of real estate projects for which completion date or

revised completion date or extended registration date as per
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registration expires on or after 25.03.2020 and to extend the said date
automatically by six month by invoking force majeure clause under the
provisions of Real Estate (Regulation and Development) Act, 2016
(RERA). Also, Regulatory authorities may on their discretion consider
to further extend the date of completion as per registration for another
period up-to three months if situation needs special consideration for
whole or part of the state of invoking force majeure in view of current
pandemic. Such extension is to be granted suo-moto by revising the

date of completion through new letter of registration to be issued by

RERA".

That spread of pandemic Noval Corona Virus (COVID-19) as referred
hereinabove created a chaotic situation which seriously affected the
construction process and became a major cause for delay for no fault of

the company.

On account of the recession in the Real Estate all over India during the
last 3 to 4 years, which led some delay in the construction of the
apartments, the same is not under the control of the opposite parties,
moreover on account of force majeure the opposite party cannot be
blamed and is entitled for a reasonable extension as per the agreed

terms of booking.

6.7 In view of the aforesaid facts and circumstances, the respondent cannot

be held as willful defaulter and the delay in handing over the
possession 1s not under the control of the respondent, moreover on
account of force majeure the respondent cannot be blamed and is

entitled for a reasonable extension as per the agreed terms of booking.

6.8 The instant Appeal is not maintainable as the respondent despite force

majeure circumstances has already issued offer of possession on

01.06.2022 in respect of the said flat.

6.9 The respondent has majorly employed all its resources such as capital,

manpower etc. and after completion of the project has issued offer of
possession under the category of deemed completion as per office

order dated 16.09.2019 issued by UP-RERA.
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6.10 The respondent have obtained all applicable approvals, NOC's like
Fire, Lift etc.

6.11 Offer of possession in respect of the said flat has already been issued
on 01.06.2022 as per which the appellant/complainant was requested to
complete the possession formalities as mentioned therein but till date
appellant/complainant has neither cleared outstanding dues amounting
to Rs. 8,80,694/- (Rupees Eight Lakh Eighty Thousand Six Hundred
Ninety Four Only) nor completed possession formalities and therefore
appellant/complainant is also liable to pay holding charges and interest

thereon as per the agreed terms of booking.

6.12 The Hon'ble Supreme Court in Civil Appeal No. 744/2017 Chitra

Sharma and Ors. Versus Union of India has held as under:--

"The figure ......... which have been made available presently,

following the opening of the web portal by the amicus curiae, indicate

that 8% of the home buyers have sought a refund of their monies while

92% would evidently prefer possession of the homes which they have

purchased. We cannot be unmindful of the interest of 92% of the home

buyers many of whom would also have obtained loans to secure a

home. They would have a legitimate grievance if the corpus of Rs. 750

Crore (together with accrued interest) is distributed to the home

buyers who seek a refund”.

6.13 In view of the aforesaid facts and circumstances mentioned in written
statement/objection, the appeal filed by the appellant is not

maintainable and liable to be dismissed with cost.

6.14 That baseless and varied allegations & relief(s) have been sought by
the appellant in the instant appeal. The instant appeal of the appellant
is liable to be rejected as the same has been filed against a well
speaking and reasoned order and hence the instant appeal of the

appellant is not maintainable and liable to be dismissed.

6.15 In view of the above, it is clear that the learned Authority considered
each and every aspect of the case and then passed its judgment on the

basis of evidences filed by the parties which does not suffer from any
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illegalities, hence the same is not liable to be interfered with by this

Hon'ble Tribunal.

The appellant filed his reply to the objections of the respondent, denying
the averments made by the respondent and reiterating the averments made

by the appellant in the memo of appeal. The appellant further stated that:

The respondent has admitted its obligation to pay Pre-EMIs a per the
tripartite agreement and memorandum of understanding. Despite the said
obligation, the respondent has defaulted on payment of the Pre-EMIs to the
finance company, PNBHFL. On account of failure of the respondent to pay
the Pre-EMlIs, the PNBHFL has issued default notices dated 09.07.2021
and 12.10.2021. Even after filing of the present appeal, PNBHFL has
initiated action against the appellant under SARFAESI Act, as informed
vide default notice dated 15.07.2022. PNBHFL has also issued a notice for
initiating action for willful defaulter against the appellant vide letter dated

26.07.2022.

On account of the default by the respondent, the appellant is facing
harassment at the hands of the officials of PNBHFL. The appellant's credit
rating has also been severely impacted and the appellant would not be able
to get a loan on account of such poor credit rating, that too, without any
fault. The appellant has been traumatized by the daily-basis harassment

and threats from the officials of the finance company.

The Force Majeure provision does not apply to any of the grounds listed in
the reply. The reasons cited by the Appellant for the delay of the project,
appeared to be stalling strategies covered up as "Force Majeure"
circumstances and an effort to evade its contractual commitments. This
understanding was ratified by the , Hon'ble NCDRC in its judgment titled
Manoj Kawatra v. Pioneer Urban Land & Infrastructure Ltd, 2021 SCC
Online NCDRC 325 wherein it the National Consumer Disputes Redressal
Commission held that real estate builders cannot take recourse to the Force
Majeure provision for the delay in delivering projects and that homebuyers

cannot be made to wait indefinitely for possession of their units.

7.4 The 2013 NGT order was passed long before the BBA was put into effect,

so the respondent was aware of it at the time of the execution of the BBA.
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The demonetization defence was introduced to the appeal as a last-minute
addition; 1t was not raised before the Honorable RERA. Furthermore, the
economy has not been hampered by demonetization, and hence these

grounds are wrong and are denied.

The Supreme Court's stay order dated November 4, 2019, was issued after
the promised date of possession and is therefore irrelevant. Additionally,
there was a ban on construction only during the night time thus this ground

is illogical as well as frivolous.

The appellant withdrew from the project in March 2018 and the COVID
restrictions were imposed in March 2020, that is, more than two years after
the promised date of the possession, and therefore the same are not
relevant. Thus the respondent cannot refuse to fulfill its obligation because
of extraordinary circumstances; this obligation would still be owed

regardless of the force majeure.

Heard Ms. Surangama Sharma, learned counsel for the appellant. No one
was present on behalf of the respondent on the date of hearing i.e.
23.01.2024. The matter has already been proceeded ex-parte against the

respondent.

In order to appreciate the controversy on the basis of pleadings on record,
grounds pressed by the learned counsel for the appellant as well as
submissions of the learned counsel for the appellant, we deem it proper to

frame the following questions:-

(1)  Whether under the scheme of Act 2016 and Rules 2016 any
mechanism has been provided for determination of the interest or
compensation for delay in handing over possession of the
apartment/plot to the allottee and/or refund with interest, if allottee

does not want to continue/wish to withdraw from the project?

(2)  Whether it is necessary and mandatory for the Promoter to have first
Completion Certificate and Occupancy Certificate under the
provisions of Act, 2016, Rules 2016 read with Uttar Pradesh

Apartment (Promotion of Construction, Ownership and
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Maintenance) Act, 2010 before offering possession as well as asking

the allottee to settle the account and satisfy the final demand?

(3)  Whether the project of the appellant/promoter is delayed?

(4)  Whether the respondent is entitled for interest due to delay in
possession of the allotted unit/plot and/or while seeking refund on
the deposited amount under the scheme of Act 2016 and if yes, what
rate of interest is required to be paid by the promoter/appellant to the

allottee/respondent?

(5) Whether under the Scheme of Act 2016 there is a provision for
examining and deciding the issues relating to the provisions of
assured return/committed charges or payment of Pre-EMI by
promoter for a fixed period or till possession etc. or commercial
effect in an allotment letter/builder buyer agreement for purchase of

flat/apartment/plot?

(6)  Whether the rejection of the claim of appellant for seeking refund of
the deposited amount due to delay by the Regulatory Authority was
in consonance with the provisions of Section 18(1) read with Section

19(4) of the Act 20167

Question No. (1) is as to whether under the scheme of the Act, 2016 and
Rules, 2016 any mechanism has been provided for determination of the
interest or compensation for the delay in handing over possession and/or

refund with interest if allottee chooses to withdraw from the Project.

The Real Estate (Regulation & Development) Act, 2016 has been enacted
to establish the real estate regulatory authority for regulation and
promotion of the real estate sector and to ensure sale of plot, apartment or
building, as the case may be, or sale of real estate project, in an efficient
and transparent manner and to protect the interest of consumers in the real
estate sector and to establish an adjudicating mechanism for speedy dispute
redressal and also to establish the Appellate Tribunal to hear appeals from
the decisions, directions or orders of the real estate regulatory authority
and the adjudicating officer and for matters connected therewith or

incidental thereto. The Real Estate (Regulation & Development) Act, 2016
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delineates functions and duties of promoter in chapter 3 and rights and
duties of allottees in chapter 4. The Real Estate Regulatory Authority has
been assigned functions and has been given powers as detailed out in

chapter 5.

10.2 The Real Estate (Regulation & Development) Act, 2016 is not only curative
but also preventive. The powers, roles, domain and jurisdiction of the
authority as well as adjudicating officer have been clearly defined and
demarcated by this legislation. The interpretation of the law has to be done
keeping in view the whole scheme, aim and object of the Act and not in
isolation. The legislation in its own wisdom has used the word “authority”
as well as “adjudicating officer” wherever it is required. Furthermore, the
legislation has clearly, intentionally and suitably used the word penalty or
interest in case of authority and compensation or interest in case of

adjudicating officer.

10.3 The purposes for filing complaints before authority or to the adjudicating

officer are different.

(@) The purpose of filing complaints before authority is to seek
compliance of obligations cast upon promoter, real estate agent or
allottee, getting directions issued by the authority for compliance of
provisions of the Act, the rules and regulations thereunder, for

initiating penal proceeding against the defaulters.

(b) Whereas purpose of initiating proceedings before the adjudicating
officer is to seek compensation in case of violations of provisions of
the Act, Rules, Regulations & terms and conditions of the
agreement. Hence depending on the purpose of complaint it is filed

either before the authority or before the adjudicating officer.

10.4 The provisions of compensation are provided in sections 12, 14, 18 and
section 19. The domain of adjudicating officer is restricted to adjudging of

compensation only in the matters which are covered under these sections.

10.5 The U.P. Real Estate (Regulation and Developments) Rules, 2016, lays

down the procedure for filing of complaint with the authority under Rule
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33 and Rule 34 lays down the procedure for filing the complaint with the

adjudicating officer.

From the bare perusal of Sections 12, 14, 18 and Section 19 one will get
the picture that some of the provisions of these sections provide for
compensation and in case of failure of the promoter to comply specified
obligations, such as Sections 12, 14(3), 18(1), 18(2), 18(3) and Section
19(4) then these matters come within the domain of exercising the power

by the adjudicating officer but limited to adjudging compensation.

10.7 Section 18(1) provides some specific obligations of the promoter alongwith

compensation. Similarly, Section 19(4) provides for certain rights of the
allottee and in case of violation of the right by the promoter, the allottee
shall be entitled to claim refund of amount paid alongwith interest at the
prescribed rates alongwith compensation. As far as adjudging of
compensation is concerned, it is squarely within the power of the

adjudicating officer.

10.8 The powers such as power to register projects, power to register real estate

agents, power to issue directions for compliance of obligations, power to
impose penalty in case of any violation or contravention of the provisions
of this Act or the rules or regulations made thereunder against any
promoter, allottee or real estate agent as the case may be is with the

authority.

As far as compliance of obligations by the promoter or real estate agent or
allottee is concerned it is the function of the authority and not of the
adjudicating officer. In case the obligation by the promoter, real estate
agent or allottee is not complied with by any of them, it is violation of the
provision of the Act providing that particular obligation and a complaint
may be filed under section 31 by any aggrieved person seeking order under
section 37 from the authority to ensure compliance of obligation by the

defaulter, being the function of the authority under section 34(f).
Section 34(f) provides specific functions of the authority as under:-
34. Functions of Authority.

“The function of the authority shall include .......
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(f) to ensure compliance of the obligations cast upon the Promoters,
the allottees and the real estate agents under this Act and the rules

and regulations made thereunder.

The obligation cast upon the promoters, the allottee and the real estate
agents has been given in various provision of the Act, the rules and
regulations. It is the function of the authority to ensure compliance of the
obligations including the obligations of the promoter mentioned in sections

12, 14, 18 and section 19.

In case of non-compliance of obligations by the promoter as given in
section 14(1) and 14(2) if the allottee has suffered some loss or injury and
intends to file compensation application he may do so and file such
application for compensation with the adjudicating officer who is the sole
authority under the Act to adjudge compensation. Although sections 14(1)
and 14(2) do not provide for any kind of compensation specifically, but
once the provisions are read with Section 18(3) it may initiate
compensation proceedings. The power under section 18(3) to decide

compensation is provided as under:
18. Return of amount and compensation.—

“(3) If the promoter fails to discharge any other obligations imposed
on him under this Act or the rules or regulations made thereunder
or in accordance with the terms and conditions of the agreement for
sale, he shall be liable to pay such compensation to the allottees, in

the manner as provided under this Act.”

This power to adjudge compensation given to the adjudicating officer in
section 18(3) is general in nature which covers all the obligations cast upon
the promoter throughout the Act and not only limited to sections 12, 14, 18
and section 19 i.e. in case a promoter fails to discharge any other
obligation imposed on him under this Act or the rules or regulations
thereunder or even in accordance with the agreement for sale he shall be
liable to pay such compensation to the allottee in the manner as provided

under the Act.
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The general power given in section 18(3) by implication crystallizes that
the separate domain of power is to be exercised by the authority and the
adjudicating officer. Accordingly, the role of the authority extends to any
other matter as provided under the Act except the power to adjudge

compensation.

Now if we deeply examine section 18 as a whole, the following are the

express provisions for providing compensation to an Allottee under section

18:-

A. Where the Allottee wishes to withdraw from the project, without
prejudice to any other remedy available, on demand he shall be
liable to return the amount received by him in respect of that
apartment, plot, building, as the case may be, with interest at such
rate as may be prescribed in this behalf including compensation in

the manner as provided under this Act.

B. The promoter shall compensate the allottees in case of any loss
caused to him due to defective title of the land, on which the project
is being developed or has been developed, in the manner as

provided under the Act.

C. If the promoter fails to discharge any other obligations imposed on
him under this Act or the rules or regulations made there under or
in accordance with the terms and conditions of the agreement for
sale, he shall be liable to pay such compensation to the allottees, in

the manner as provided under this Act.

As per the provisions of Section 18, compensation can be sought by an
Allottee in case of defective title of the land, and also if the promoter fails
to discharge any other obligations imposed on him under this Act or the
rules or regulations made there under or in accordance with the terms and

conditions of the agreement for sale.

10.13 The word “Any Other” signifies beside these, meaning thereby that apart

from the delay in possession, any other breach of the terms & conditions of

the Agreement to sell or breach of the obligations imposed on him by the
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provisions of the Act or Rules shall also be liable to compensate the

Allottee.

If we critically analyze the section, we will find that the word
‘compensation’ has been used in every sub-section covering almost all the
scenario except the word compensation has not been used in the case
where Allottee decides to stay in the project even due to delay in handing
over of the possession and he shall be paid, by the promoter, interest for
every month of delay, till the handing over of the possession, at such rate

as may be prescribed only.

10.15 The intention of the legislature was to provide Compensation only to those

10.16

Allottees who exit the project and also regarding defective title and breach
of agreement to sale and obligations imposed on, by the Act and Rules, but
not to those who wishes to stay in the project, for them beside the other
provision of compensation in term of defective title and breach of
agreement to sale as well as obligations imposed on by the Act and Rules
is applicable, but in case of delay in handing over of possession ,the
Allottee is entitled for only INTEREST at a prescribed rate and not
“compensation” as the Suffix “including compensation” has not been

provided by the Act.

Thus the intention of the legislature was clear in providing the
compensation of delay to only those who exit the project and not to those
who wishes to stay in the project and apparently while enacting the proviso
to Section 18(1), the legislature had in mind the findings of the Hon’ble
Supreme Court in Chief Administrator Huda Vs. Shakuntala Devi,
wherein the Hon’ble Supreme Court has opined that in case of delayed
possession the appreciated value of the property is also to be taken as a
factor of compensation while reducing the quantum of compensation

awarded by the national commission.

Further section 18(1) empowers an allottee to choose or to exercise one of
the two options mentioned therein i.e. an allottee either can withdraw from
the project or continue with the project. In case of failure of the promoter
to complete or give possession as per agreement for sale and for both the

eventualities specific obligations have been cast on the promoter.
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10.17 On analysis of the provision of Section 71, it is clear that the purpose of
appointing adjudicating officer by the authority is to adjudge compensation

under sections 12, 14, 18 and section 19.

Sub-sections (2) and (3) of section 71 of the Act lay down the procedure to
be followed for exercising the power to adjudicate, and section 72 lays
down the factors to be taken into account by the adjudicating officer for

adjudging the quantum of compensation or interest.

10.18 Section 71(3) gives jurisdiction to the adjudicating officer for holding
inquiry for his satisfaction that the person has failed to comply with the
provisions of any of the sections 12, 14, 18 and 19. Section 71 (3) reads as

under:-

71. Power to adjudicate.—

“(3) While holding an inquiry the adjudicating officer shall have
power to summon and enforce the attendance of any person
acquainted with the facts and circumstances of the case to give
evidence or to produce any document which in the opinion of the
adjudicating officer, may be useful for or relevant to the subject-
matter of the inquiry and if, on such inquiry, he is satisfied that the
person has failed to comply with the provisions of any of the
sections specified in subsection (1), he may direct to pay such
compensation or interest, as the case any be, as he thinks fit in

accordance with the provisions of any of those sections.”

The purpose of holding inquiry by the adjudicating officer is to satisfy that
the person has failed to comply with the provisions of any of these sections
referred above providing for compensation. Accordingly, he will decide
compensation keeping in view the factors to be taken into account as
provided in Section 72. The adjudicating officer has been given powers for
adjudging compensation. He has not been given any other specific power

under the Act where other remedies are also available to the allottee in case
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the promoter has failed to comply with the provision of any of Sections 12,

14, 18 and Section 19.

10.19 Section 72 further provides guidance to the adjudicating officer as what

10.20

10.21

factors are to be taken into account by the adjudicating officer for
adjudging the quantum of compensation under section 71. Section 72 reads

as under:-
72. Factors to be taken into account by the adjudicating officer.—

“While adjudging the quantum of compensation or interest, as the case
may be, under section 71, the adjudicating officer shall have due

regard to the following factors, namely:-

(a) the amount of disproportionate gain or unfair advantage, wherever

quantifiable, made as a result of the default;
(b) the amount of loss caused as a result of the default;
(c) the repetitive nature of the default;

(d) such other factors which the adjudicating officer considers necessary

)

to the case in furtherance of justice.’

Thus we may concluded from the above is that if a complainant is
successful in his/her/its claim for compensation under sections 12, 14, 18
or section 19 of the Act, the adjudicating officer would adjudge the
compensation to be paid by the promoter to the aggrieved person.
However, despite being under an obligation to pay the compensation
quantified by the adjudicating officer, the promoter fails to pay the
compensation, in such a situation, the authority would have the jurisdiction
to impose penalty and interest on the promoter because failure of the
promoter to pay compensation would constitute contravention of sections
12, 14, 18 or 19 of the Act read with sections 71 and 72. This consequence
would flow despite the fact that the compensation can be recovered from
the promoter under section 40(1) of the Act read with rule 24 of the rules

and paid to the complainant.

As the purpose of inquiry by the adjudicating officer is to satisfy that the

person has violated or contravened any of the provisions of sections 12, 14,
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18 and section 19 and then only he will proceed to adjudge compensation.
For other remedies or relief, the action is to be taken by the authority. The
purpose of inquiry by the authority is again to see whether the person has
failed to comply with the provisions of any of the sections in the Real
Estate (Regulation and Development) Act, 2016 including sections 12, 14,
18 or 19, and contravened the provisions of the Act, the rules and
regulations made thereunder and then it shall proceed to pass such orders
including imposition of penalty in accordance with the provisions of the
Act or rules and regulations thereunder. Hence the power to hear the
complaints for violation or contravention of sections 12, 14, 18 or 19
rests with the both the adjudicating officer as well as the authority, but
outcome in both the cases is different. In case of complaint before the
adjudicating officer regarding violation/contravention of the provision
of the Act, outcome is compensation or interest to the allottee and in
case of complaint before the authority it is either penalty and/or

compliance of obligation etc. but not compensation.

The adjudicating officer after conducting inquiry regarding failure to
comply with the provisions of any of these sections 12, 14, 18 or 19 may
direct to pay such compensation or interest as he thinks fit. He may refer
his inquiry report regarding his satisfaction that contravention of provision
of the Act has taken place, to the authority for other remedies available to
the promoter, allottee and real estate agent under the Real Estate
(Regulation and Development) Act, 2016, for exercising of power by the
authority in respect of imposing penalty. 11.23 If the inquiry is conducted
on the basis of complaint or suo-motu by the authority and it comes to the
conclusion that violation or contravention of any of the provision of the
Real Estate (Regulation and Development) Act, 2016, the rules or
regulations thereunder has occurred including any of the sections 12, 14,
18 or 19 the authority may order for compliance of obligations as provided
in the Real Estate (Regulation and Development) Act, 2016 and may also
take other action of imposing penalty. The authority does not have the
power to decide compensation in case a person has failed to comply with
the provisions of sections 12, 14, 18 or 19, then the complaint has a right to

approach the adjudicating officer for adjudging compensation and the
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directions to pay such compensation or interest as think fit by the

adjudicating officer.

The Act nowhere puts any bar on conduct of inquiry by the authority for
violation of any of sections 12, 14, 18 or 19. The jurisdiction of the
adjudicating officer is to adjudge compensation to be paid for which he can
hold his own inquiry regarding person’s failure to comply with any of the
provisions of sections 12, 14, 18 or 19 and further proceeding to adjudge
the compensation. In case the complaint is filed regarding violation of any
of the provisions of the Real Estate (Regulation and Development) Act,
2016 and certain relief but NOT the compensation has been sought from
the authority along with penal action then the authority has powers to hold
an inquiry into such matter including non-compliance of sections 12, 14,
18 or 19 and the applicant shall be at liberty to go to the adjudicating
officer and make an application for compensation in addition. In case the
complaint has been made regarding violation of provisions of sections 12,
14, 18 or 19 and allottee has sought both relief, penal action and
compensation then the authority may refer the complaint to the
adjudicating officer both for ascertaining whether the person has failed to
comply with the provisions of any of these sections and also to adjudge
compensation to be paid. Based on the report of the adjudicating officer
regarding failure of the person to comply with the provisions of any of
these sections, the authority may order the relief/remedy as provided in the
Real Estate (Regulation and Development) Act, 2016 along with penal
action. The language of Section 34(f) is very clear that the function of the
authority shall include ensuring compliance of the obligations cast upon
the promoters, the allottees and the real estate agents under this Act and the

rules and regulations made thereunder.

The attention can be drawn to Section 38 of the Real Estate (Regulation
and Development) Act, 2016 regarding powers of the authority. Section

38(1) is reproduced as under :
38. Powers of Authority.—

“(1) The Authority shall have powers to impose penalty or interest,

in regard to any contravention of obligations cast upon the
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promoters, the allottees and the real estate agents, under this Act or

b

the rules and the regulations made thereunder.’

From the above it is clear that the authority has powers to impose penalty
or interest in regard to any contravention of obligation cast upon the
promoter or allottee or real estate agent. This power is about the whole Act
without any exclusion of sections 12, 14, 18 or 19. So, in case of
contravention of obligations cast upon the promoters in these sections also
the authority has the power to impose penalty or interest. This power to
impose penalty has not been given anywhere to the adjudicating officer in
the Act. Adjudicating officer is appointed for the sole purpose of adjudging
compensation and for satisfying himself regarding failure of person to
comply with the provisions of sections 12, 14, 18 or 19 of the Act so that
he may direct the promoter to pay such compensation or interest as he
thinks fit. It is to be noted that compensation proceedings can be brought
against promoters not against allottee or real estate agent, whereas penalty
proceedings can be initiated against promoter, real estate agent and
allottee. Similarly, directions to comply with provisions of the Act and to
comply obligation by promoters, allottees and real estate agent may be

issued by authority but not by adjudicating officer.

If any application is before the adjudicating officer for compensation, in
some of the sections specific provisions for compensation have been made
as in sections 12, 14(3), 18(1), 18(2) and 18(3) read with 19(4). In section
12, the penalty proceedings are in the eventuality of sustaining any loss or
damage by reason of any incorrect, false statement etc. In section 14(3)
again, compensation shall be payable in the event of promoter’s failure to
rectify defects. In section 18(1), compensation shall be payable in case of
failure of the promoter to give possession by the due date specified in
agreement for sale. Section 18(2) provides compensation to the allottee in
case of any loss caused to him due to defective title of the land. Section
18(3) is general in nature which provides for compensation to the allottee
in case of failure of promoter to discharge any other obligations imposed
on him under this Act or the rules or regulations made thereunder or in

accordance with the terms and conditions of the agreement for sale.
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The allottee may make an application for compensation in case of failure
of the promoter to meet the obligations cast on him. This compensation is
for the loss caused as a result of default, amount of disproportionate gain

or unfair advantage as a result of default, nature of default etc.

Sections 12, 14, 18 or 19 provide both for certain specified obligations cast
on promoters and also compensation provisions in case of failure of

promoters to meet with the obligations.

Compensation provision has been made in sections 12, 14, 18 or 19 in
addition to other remedy available to the allottee such as return of amount
received by the promoter on demand and interest at the prescribed rate.
Similarly, interest at the prescribed rate is to be paid for every month of

delay till the handing over of the possession.

The domain of exercising powers by the authority and the adjudicating
officer are different. If the purpose of complaint is compensation then it is
the adjudicating officer not only in respect of sections 12, 14, 18 or 19 but
also on failure of promoter to fulfill his obligations in any other provisions
of the Act or the rules or regulation made there under or as per terms and
condition in the agreement for sale as mentioned in Section 18(3) giving
sweeping powers to the adjudicating officer for deciding compensation in
the eventuality of failure of promoter to fulfill the obligations. If the
purpose of complaint is to initiate penal proceedings against the defaulting
promoter, real estate agent or allottee, then the power to entertain such
complaints vest with the authority. Similarly in case of failure of promoter
to fulfill any obligations cast on him, the complainant may also make a
request to the authority for ensuring compliance of the obligations by the
promoter, real estate agent or allottee, including the compliance of
obligations of promoters mentioned in sections 12, 14, 18 or 19 except the
power to adjudge compensation. The power to file complaint for
prosecution in certain cases also vests with the authority and not with the
adjudicating officer. The cognizance of offence under the Act can be taken
only on a complaint made in writing by the authority or by any officer

authorized for this purpose.
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10.25 In the eventuality of failure of promoter to give possession in accordance
with the terms and conditions of agreement for sale, the allottee has two

options:-
(1) Where allottee wishes to withdraw from the project —

the promoter shall be liable on demand to the allottee without
prejudice to any other remedy available to return the amount
received by him with interest at the rate as may be prescribed. In

this case there are two obligations of the promoter:-

(a) to return of the amount received by him along with interest at the

prescribed rates;

(b) to make payment of compensation in the manner as provided

under this Act.
(2) In case allottee doesn’t intend to withdraw —

(a) in this case allottee shall be paid by the promoter interest at the
prescribed rates for every month of delay till the handing over of

possession at the rate as may be prescribed.

(b) In the second option there is no direct provision of

compensation.

In the first case, where the allottee wishes to withdraw from the project,
there is a liability on the promoter to return the amount received by him on
demand to the allottee along with interest at the prescribed rates. If the
promoter fails to fulfill his obligations, then the allottee is at liberty to
approach the authority for compliance of the obligations imposed under
section 18(1) keeping in view the provisions contained in section 34(f).
This is a plain and simple obligation to be fulfilled by the promoter and
nothing is to be adjudged as the promoter is to return the amount received
by him and interest at the prescribed rates. In this case directions issued by
the authority to the promoter to return the amount received by him along
with interest at the prescribed rate are binding on the promoter and in case
of non-compliance penal proceedings may be initiated against the

promoter. The second part of this obligation is payment of compensation in
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the manner as provided under this Act. If compensation demanded by the
allottee 1s paid by the promoter nothing remains to be decided regarding
compensation. In case promoter fails to pay compensation as demanded by
the allottee then in that eventuality role of adjudicating officer will come
and the adjudicating officer shall adjudge the compensation on an

application made by the complainant/allottee.

The word ‘compensation’ the manner as provided in the Act is to be noted.
The manner has been provided in section 71(2), 71(3) and section 72. The
application for adjudging compensation shall be dealt with by the
adjudicating officer as provided in sections 71(2) and section 71(3). The
purpose of inquiry by the adjudicating officer is to satisfy himself that the
person has failed to comply with provisions of any of these sections
specified in sub-section 71(1). He may direct to pay such compensation or
interest as he thinks fit in accordance with the provisions of any of these
sections 1.e. sections 12, 14, 18 or 19. The power to give compensation
herein is limited to the compensation in accordance with the provisions of
any of these sections i.e. compensation as mentioned in section 12,
14(3),18(1), 18(2), 18(3) and section 19(4). The adjudicating officer has no
powers to issue directions for compliance of obligations by the promoter.
He has powers only to decide compensation in case of violations of the
obligations by the promoter. The application for compensation in such
eventuality is maintainable only with the adjudicating officer and not with
the authority. The allottee may also give application for ensuring
compliance of the obligations by the promoter to the authority and

authority may issue directions for compliance of the obligations.

So, this part is an automatic obligation on the promoter for which nothing
is to be adjudged by the adjudicating officer where this obligation is
mandatory in nature and in case of its non-compliance the allottee may
approach the authority and authority is duty bound to ensure compliance

by the promoter and shall issue directions accordingly.

The authority may also initiate penalty proceedings apart from giving
directions to return the amount with prescribed interest as has been

provided under this sub-section. But this will be applicable only
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prospectively. The matter left to the adjudicating officer is only about

adjudging the compensation or interest nothing more, nothing less.

Keeping in view the above position whenever the complaint is made to the
authority even in case of failure by the promoter to discharge his
obligations under section 18(1) and request is made to the authority for
ensuring compliance, 1.e. return of amount received by the promoter along
with prescribed interest, the authority is well within its powers to issue
directions to the promoter to return the amount along with the interest as
prescribed, exercising the powers vested in the authority under section
34(f) and section 37. Here, the interest is also mentioned as the interest as
prescribed. The interest rate has been prescribed in the rules. So as far as
this interest as prescribed in the rules is concerned is different than the
interest as provided in sections 71(3) and 72 compensation or interest as

the case may be.

On examining the provisions of Section 72 with the provisions of Section

18 the position emerges as under:-

A. The interest in both the sections are distant, as in section 18 the
interest is coupled with the suffix at such rate as may be prescribed,
but not in section 72, meaning thereby the Adjudicating Officer is
not bound by the rate of interest as may be prescribed and he is free
to quantify the compensation or interest according to the facts and

circumstances of a case and the evidences produced.

B. The calculation of interest in section 18 is dependent on the rate
prescribed, which is static and the period of delay, but in section 72
there are 4 factors which are to be mandatorily kept in mind by the

Adjudicating Officer.

C. Numerous reliefs can be claimed under Section 18 from the
Authority, whereas in Section 71 and 72 the Adjudicating Officer
may only direct to pay such compensation or interest, as the case

may be, as he thinks fit.

The Hon’ble Supreme court in the case of M/s. NEWTECH PROMOTERS
AND DEVELOPERS PVT. LTD Vs STATE OF U.P. and Others
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[2021(11) ADJ 280], [2022 (1) R.C.R.(Civil) 357] while dealing with the
jurisdiction of the Authority and the Adjudicating officer under the
provision of the Real Estate (Regulation and Development) Act, 2016 has

framed a question as follows:-

“1. Whether the authority has jurisdiction to direct return/refund of
the amount to the allottee under Sections 12, 14, 18 and 19 of the
Act or the jurisdiction exclusively lies with the adjudicating officer
under Section 71 of the Act?”

After elaborate discussion, the Hon’ble Apex court at paragraph 86 held
that:

“86. From the scheme of the Act of which a detailed reference
has been made and taking note of power of adjudication
delineated with the regulatory authority and adjudicating
officer, what finally culls out is that although the Act indicates
the distinct expressions like ‘refund’, ‘interest’, ‘penalty’ and
‘compensation’, a conjoint reading of Sections 18 and 19
clearly manifests that when it comes to refund of the amount,
and interest on the refund amount, or directing payment of
interest for delayed delivery of possession, or penalty and
interest thereon, it is the regulatory authority which has the
power to examine and determine the outcome of a complaint. At
the same time, when it comes to a question of seeking the relief
of adjudging compensation and interest thereon under Sections
12, 14, 18 and 19, the adjudicating officer exclusively has the
power to determine, keeping in view the collective reading of
Section 71 read with Section 72 of the Act. If the adjudication
under Sections 12, 14, 18 and 19 other than compensation as
envisaged, if extended to the adjudicating officer as prayed
that, in our view, may intend to expand the ambit and scope of
the powers and functions of the adjudicating officer under
Section 71 and that would be against the mandate of the Act
2016

10.28 On examination of the above finding of the Hon’ble Apex Court with the
provision of the section 18 of the Act 2016, it is clear that when the
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Allottee decides to stay in the project even due to delay in handing over of
the possession, he shall be paid, by the promoter, interest for every month
of delay, till the handing over of the possession, at such rate as may be
prescribed, meaning thereby in this situation the Allottee is entitled for
interest for every month of delay till the handing over of the possession, at
such rate as may be prescribed, and not “compensation as the Suffix
“including compensation” in case of seeking refund due to delay beyond

the period prescribed in the agreement.

The scheme of the provisions of Section 18 of the Act 2016 clearly
provides that in cases where the Allottee intends to stay in the project, the
Allottee is entitled only for interest as per the rate prescribed and its
jurisdiction of determination lies in the regulatory authority and not with
Adjudicating Officer, and hence the Adjudicating Officer cannot grant
interest as compensation, because the Statute does not provide any scope

of compensation in such situation.

From the aforementioned discussion, it is clear that the Act of 2016
provides a mechanism for determination of interest as per the rate
prescribed by the Regulatory Authority for the delay in handing over
possession of the unit to the allottee and promoter is required to pay
interest for every months’ delay in handing over of possession, if the

allottee wishes to stay with the project.

Further, if allottee seeks refund of the amount by withdrawing from the
project then such refund could be together with interest as may be
prescribed and would be independent of the compensation payable to an
allottee either in terms of Section 18(1), (2) & (3) of the Act read with
other provisions as well as for violation of the terms and conditions of the
agreement excluding the claim of delay in possession. Question no. (1) is

answered accordingly.

Question no. (2) is as to whether it is necessary and mandatory for the
Promoter to have first Completion Certificate and Occupancy Certificate
under the provisions of Act, 2016, Rules 2016 read with Uttar Pradesh

Apartment (Promotion of Construction, Ownership and Maintenance) Act,
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2010 before offering possession as well as asking the allottee to settle the

account and satisfy the final demand.

In order to appreciate the issue, we examine Section 2(q) and Section 2(zf)
of the Act of 2016, which defines Completion & Occupancy Certificate,
the same are extracted as follows:-

“Section 2:- Definitions - In this Act, unless the context otherwise
requires,-

“Section 2 (q) '"completion certificate" means the completion
certificate, or such other certificate, by whatever name called, issued
by the competent authority certifying that the real estate project has
been developed according to the sanctioned plan, layout plan and
specifications, as approved by the competent authority under the local
laws;”

“Section 2 (zf) "occupancy certificate” means the occupancy
certificate, or such other certificate by whatever name called, issued by
the competent authority permitting occupation of any building, as
provided under local laws, which has provision for civic infrastructure
such as water, sanitation and electricity;”

On examination of the provisions of Section 2 (q) and Section 2(zf), we
find that completion certificate is basically a certificate issued by the
competent authority certifying that the Real Estate Project has been
developed according to the sanctioned plan, lay out plan and
specifications, as approved by the competent authority under the local
laws. On the other hand, the occupancy certificate is issued by the
competent authority permitting occupation of any building, as provided
under local laws, which has provision for civic infrastructure such as

water, sanitation and electricity etc.

Similarly, Section 4(5) of the U.P. Apartments Act, 2010 prescribes for

Completion Certificate, which reads as follows:-

“Section 4(5) of the U.P. Apartments Act, 2010:-An apartment may
be transferred by the promoter to any person only after obtaining the
completion certificate from the prescribed sanctioning authority
concerned as per building bye-laws. The completion certificate shall
be obtained by promoter from prescribed authority [within the period
specified for completion of the project in the development permit or
the building permit as the case may be] Provided that if the
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construction work is not completed within the stipulated period, with
the permission of the prescribed authority;

Provided further that if the completion certificate is not issued by the
prescribed sanctioning authority within three months of submission of
the application by the promoter complete with all certificates and
other documents required, the same shall be deemed to have been
issued after the expiry of three months.

Explanation: For the purposes of this sub-section "completion" means
the completion of the construction works of a building as a whole or
the completion of an independent block of such building, as the case

may be.”

Section 4(5) of the U.P. Apartments Act 2010 clearly lays down that an
apartment may be transferred by the Promoter to any person (allottee) only
after obtaining the C.C. from the prescribed sanctioning authority
concerned as per building by-laws. The C.C. is required to be obtained by
the Promoter, meaning thereby that Allottee has no role to play in
obtaining C.C. from the prescribed authority. A Promoter is required to
first obtain C.C./O.C. from the prescribed authority, only thereafter
register conveyance deed of the real estate in favour of the Allottee(s) and

a legal & habitable possession can be offered to the Allottees.

The issue of offering handing over possession prior to obtaining
occupancy certificate was also examined by the Hon’ble Supreme Court in
Civil Appeal Nos. 1232 and 1443-1444 of 2019 R.V. Prasannakumaar
and ors. Vs. Mantri Castles Pvt. Ltd. and ors. decided on 11.02.2019
wherein it has been observed that possession cannot be handed over prior

to obtaining occupancy certificate.

In view of the aforesaid analysis, we are of the considered view that as per
the provisions of the U.P. Apartments Act, 2010 read with the provisions
of Act, 2016 a Promoter is required to offer legal and habitable possession
to the allottees only after obtaining C.C./O.C. and ask for clearing dues by

raising final demand. Question no. (2) is decided accordingly.

Vide question no. (3) we are required to examine as to whether the project

of the appellant/promoter is delayed.
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The admitted facts of the case are that in the month of February 2016, the
appellant booked an apartment under subvention scheme in Mahagun
Mantra-II project being developed by Hebe Infrastructure Pvt. Ltd.
(Mahagun Group) and was allotted Unit No. 418 in Gayatri Tower of the

said project.

As per the allotment letter, the respondent promised to handover the
possession of the unit by December 2017. The appellant made payment of
10% amounting to Rs.3,42,001 at the time of booking. Thereafter,
Rs.23,91,061/- were paid by PNBHFL on behalf of the appellant under
subvention scheme. Total amount of Rs.27,33,062/- was paid to the

respondent towards the cost of the said unit.

The respondent failed to complete the project till the promised date of
possession. As per the Architect’s Certificate dated 31.03.2018 submitted
before the Regulatory Authority, only 47.60% of the work was complete
till 31.03.2018.

In view of the above facts, we are of the considered opinion that the project

of the appellant was delayed. Question no. (3) is answered accordingly.

Question No. (4) is regarding respondent’s entitlement for interest due to
delay in possession of the allotted unit/plot and/or while seeking refund, on
the deposited amount under the scheme of the Act, 2016 and if yes, what
rate of interest is required to be paid by the promoter to the

allottee/respondent.

Section 18 (1) of the Act clearly provides that if an Allottee wishes to
withdraw from the Project on the ground that the Promoter is unable to
give possession in accordance with the Agreement for Sale within the date
specified therein, then the Promoter shall return the amount received from
the Allottee in respect of that property with interest and compensation, on
the Allottees’ demand. The power of exercising the option of either staying
in the Project or for withdrawing from it lies only with the Allottees under
the provisions of Section 18 (1) of the Act. Further, Section 19(4) of the
Act 2016 gives right to the allottees to claim refund along with interest

and/or compensation in case the Promoter fails to give possession of the
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apartment in accordance with the terms and conditions of Agreement for

sale.

13.2 The Hon’ble Bombay High Court in the case of Neelkamal Realtors

Suburban Pvt. Ltd. And others Vs. Union of India (supra) observed that
the requirement to pay interest is not a penalty as the payment of interest is
compensatory in nature in the light of the delay suffered by the allottee
who has paid for his apartment/plot but has not received possession of it.
The obligation imposed on the promoter to pay interest till such time as the
apartment/plot is handed over to him is not unreasonable. The interest is

merely compensation for use of money.

13.3 Subsequently, in Wg. Cdr. Arifur Rahman Khan & Others Vs. DLF

13.4

Southern Homes Pvt. Ltd., reported in (2020) SCC Online 667 affirming
the view taken in the Judgment in Pioneer’s case the Hon’ble Supreme
Court held that the term of the agreement authored by the Developer
does not maintain a level platform between the Developer and the
flat purchaser. The stringent terms imposed on the flat purchaser are
not in consonance with the obligation of the Developer to meet the
timelines for construction and handing over possession, and do not reflect
an even bargain. The failure of the Developer to comply with the
contractual obligation to provide the flat within the contractually stipulated
period, would amount to a deficiency of service. Given the one-sided
nature of the Apartment Buyer’s Agreement, the consumer fora had the
jurisdiction to award just and reasonable compensation as an incident of

the power to direct removal of deficiency in service.

Recently the Hon’ble Supreme Court, while dealing with the provisions of
Section 18 of the Act, 2016, in the case of M/S Imperia Structures Ltd.
Vs. Anil Patni and another, Civil Appeal Nos. 3581-3590 of 2020,
decided on 02.11.2020, vide para 23, was pleased to observe that the right
so given to the allottee is unqualified and if availed, the money deposited
by the allottee has to be refunded with interest at such rate as may be
prescribed and the proviso to Section 18(1) contemplates a situation where
the allottee does not intend to withdraw from the Project, in that case he is

entitled to and must be paid interest for every month of delay till the
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handing over of the possession. It is upto the allottee to proceed either

under Section 18(1) or under proviso to Section 18(1).

The Hon’ble Supreme Court in Civil Appeal No(s) 6745-6749 of 2021
titled as M/s Newtech Promoters and Developers Pvt. Ltd Vs. State of
UP &Ors. Etc. has gone one step ahead by observing that if the promoter
fails to give the possession of apartment/plot/building within the time
stipulated under the terms of the agreement regardless of unforeseen events
or stay orders of the Court/Tribunal, which is in either way not attributable
to the allottee/home buyer, the promoter is under an obligation to refund
the amount on demand with interest at the rate prescribed by the State

Government including compensation in the manner provided under the

Act.

U.P. Government framed "Uttar Pradesh Real Estate (Regulation and
Development) (Agreement for Sale/Lease) Rules, 2018" (hereinafter
referred to as Rules, 2018), wherein under Rule 9.2(i1) and 9.3(i), the rate
of interest payable by the promoter or by the allottee respectively are
defined in case of default by either of the party. These Rules are extracted

below :-

Rule 9.2(ii)

The Allottee shall have the option of terminating
the Agreement in which case the Promoter shall be liable
to refund the entire money paid by the Allottee under any
head whatsoever towards the purchase of the apartment,
along with interest at the rate equal to MCLR (Marginal
Cost of Lending Rate) on home loan of State Bank of
India + 1% unless provided otherwise under the Rules,

within forty-five days of receiving the termination notice:

Provided that where an Allottee does not intend to
withdraw from the Project or terminate the Agreement,
he shall be paid, by the Promoter, interest at the rate
prescribed in the Rules, for every month of delay till the
handing over of the possession of the Apartment/Plot,
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which shall be paid by the Promoter to the Allottee within
forty-five days of it becoming due.

Rule 9.3

The Allottee shall be considered under a condition

of Default, on the occurrence of the following events :

Rule 9.3(i)

In case the Allottee fails to make payments for
2(two) consecutive demands made by the Promoter as per
the Payment Plan annexed hereto, despite having been
issued notice in that regard the Allottee shall be liable to
pay interest to the promoter on the unpaid amount at the
rate equal to MCLR (Marginal Cost of Lending Rate) on
home loan of State Bank of India + 1% unless provided
otherwise under the Rules. The Promoter must not be in

default to take this benefit.

U.P. Government is in consonance with the definition of interest as
provided in Section 2(za) of the Act, in as much as that the interest
chargeable from the allottee by the promoter, in case of default in payment
as per demand, is equal to the rate of interest which the promoter is liable
to pay to the allottee, in case of default/delayed possession on the part of

promoter.

We have come across various orders of the Regulatory Authority wherein
it had granted interest at the rate of MCLR+1% per annum in case of
delayed projects and had an occasion to examine the issue of rate of
interest at MCLR+1% awarded by the Regulatory Authority in Appeal No.
295 of 2019 (U.P. Avas Vikas Parishad Vs. Devesh Kumar Tiwari)
decided on 20.02.2020 and held as under:--

“We feel that this imbalance is on account of the fact
that the buyer/allottee has much less bargaining power
as compared to the seller in the real estate market and
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therefore the buyers/allottees have no choice but to sign
on such '"dotted line", '"one sided, wunfair and
unreasonable” terms and conditions/Agreements. We
are therefore of the view that the rate of MCLR +1% ,
as prescribed by the Government and as being ordered
by the Regulatory Authority, be payable from the date
of deposit of money in case the allottee wishes to
withdraw  from the project; and from the
specified/expected date of possession in case the
allottee wishes to stay in the project, would balance the
equities and are just and fair and will fall within the

term "interest at such rate as may be prescribed" as
used in Sections 12, 18 & 19......... 7

13.9 The Hon’ble Supreme Court in Civil Appeal Nos. 4910-4941/2019 DLF
Homes Panchkula Pvt. Ltd. Vs. D. S. Dhanda etc.etc. with Civil Appeal
Nos. 4942-4945/2019 DLF Homes Panchkula Pvt. Ltd. Vs. Sudesh Goel etc.
decided on 10.05.2019 held in para 3 of the judgment as under:-

...... We feel it appropriate that, considering that the
subject units in question are dwelling units, in a
residential housing project, the rate of interest for house
building loan for the corresponding period in a scheduled
nationalized bank (take, State Bank of India) would be
appropriate and logical, and, if floating/varying/different
rates of interest were/are prescribed, the higher rate of

b

interest should be taken for this instant computation.’

13.10 Further, an allottee deposits amount under the hope and trust that he/she
will get the flat within the time schedule advertised at the initial stage.
There may be certain cases where allottees might be residing in rented
houses and they might have managed their financial position in such a
manner that after deposit of amount, they will get flats of their own and
thereafter they will be free from payment of rent as then they will shift
from rented houses to allotted flats but on account of inordinate delay in
delivery of possession of allotted flats, their financial calculations and
legitimate expectations stand frustrated causing various types of financial
losses to them. On the other hand once the promoter/builder made offers

and same are accepted by the allottees with legitimate expectation, the
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obligation cast upon the promoter/builder is to complete the same within
the time schedule mentioned in the offer and if they fail to discharge the
same the affected allottees are entitled to the interest and/or compensation
for delayed delivery of possession, as the allottees have parted with money
which was earning interest. If an allottee chooses to remain in the project
and in case the allottee seeks refund then he is entitled for interest on the
deposited amount and/or compensation in accordance with the provisions
of the Act 2016, which in our considered view will be in accordance with

the principles of equity as well.

It is our considered view that drawing light from the Rules of 2018, and the
fact that often an allottee/buyer has to supplement his savings by taking
loan, the simple rate of interest at MCLR+1 percent balances the equities
and is in line with the word and spirit of the Act and can be taken as
“interest at such rate as may be prescribed” as mentioned in Sections 12,18
and 19 of the Act, till the rate of interest for the purpose is notified by the

State Government.

In view of the aforementioned, we are of the view that the appellant is
entitled for interest on account of delayed possession and the rate of
interest i.e. MCLR+1% granted by the Regulatory Authority is fair, just
and reasonable — as it balances the equities between the parties and the
Regulatory Authority’s action is in accordance with the provisions of the
Act 2016 and Rules 2016. Question no. (4) is answered in affirmative in

favour of the appellant.

In order to examine Question no. (5), we proceed to examine the aims and
objects and the obligations and compliances required to be made by the

promoters/developers.

14.1 The real estate sector plays a catalytic role in fulfilling the need and

demand for housing and infrastructure in the country. While this sector has
grown significantly in recent years, it has been largely unregulated, with
absence of professionalism and standardization and lack of adequate
consumer protection. Though the Consumer Protection Act, 1986 is
available as a forum to the buyers in the real estate market, the recourse is

only curative and is not adequate to address all the concerns of buyers and
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promoters in that sector. The lack of standardization has been a constraint
to the healthy and orderly growth of industry. Therefore, the need for

regulating the sector has been emphasized in various forums.

14.2 The Real Estate (Regulation and Development) Act, 2016 aims to create a
real estate regulatory authority and an appellate tribunal that will act as a
watchdog for the housing sector, primarily towards protecting consumer
interests while creating an alternative redress mechanism for an disputes
that may arise. This Act also aims to provide a uniform regulatory
environment in the real estate sector which is laced with black money, red-
tapism, land mafias and corruption. The core objective of this Act is
twofold: firstly, to ensure sales of immovable properties in an efficient and
transparent manner and secondly, to protect the interest of consumers in

the real estate sector.
14.3 The Act is further intended to achieve:-

(a) To ensure accountability towards allottees and protect their interest;
(b) To infuse transparency, ensure fair-lay and deduce frauds & delays;
(c) To introduce professionalism and pan India standardization;

(d) To establish symmetry of information between the promoter and
allottee’

(e) To impose certain responsibilities on both promoter and allottees;
(f) To establish regulatory oversight mechanism to enforce contracts;
(g) To establish fast-track dispute resolution mechanism,;

(h) To promote good governance in the sector which in turn would create
investor confidence;

(1) Regulation of the planned development in the real estate sector;

(j) To ensure sale of immovable properties in an efficient and transparent
manner;

(k) To protect the interest of consumers in the real estate sector;

14.4 The promoter/developers are also required to make various compliances:

1. No launch or advertisement before registration with RERA;
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ii.  Sharing information project plan, layout government approvals, land
title status, sub-contractors;

iii.  Increased assertion on the timely completion of projects and delivery
to the consumer;

iv.  An increase in the quality of construction due to a defeat liability
period of five years;

v. Informing allottees about any minor addition or alteration;
vi.  Consent of 2/3™ allottees about any other addition or alteration;
vii. Consent of 2/3™ allottees for transferring majority rights to 3" party;

viii. Formation of RWA within specified time or three months after
majority of units have been sold.

14.5 The promoter of a real estate development firm has also to maintain a
separate account for each of their projects. A minimum 70 per cent of the
money from investors and buyers will have to be deposited. This money
can only be used for the construction of the project and the cost borne
towards the land. The developers will have to keep informed the buyers of

their other ongoing projects.

14.6 RERA requires builders to submit the original approved plans for their
ongoing projects and the alterations that they made later. Builders also
have to furnish details of revenue collected from allottees, how the funds
were utilized, timeline for construction, completion, and delivery that will
need to be certified by an engineer/architect/practicing chartered

accountant.

14.7 1t is responsibility of each state regulator to register real estate projects and
real estate agents operating in their state under RERA. The details of all

registered projects will be put up on a website for public access.

14.8 Further the regulator will have to ensure protection to buyers in this matter
for five years from the date of possession. If any issue is highlighted by
buyers in front of the regulator in this period including in quality of
construction and the provision of services, the developer will have to

rectify the same within 30 days.
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14.9 Developers can’t invite, advertise, sell, offer, market or book any plot,
apartment, house, building, investment in projects, without first registering
it with the regulatory authority. Furthermore, after registration, all the
advertisement inviting investment will have to bear the unique RERA
registration number. The registration number will be provided project-
wise. After registering the project, developers will have to furnish details

of their financial statements, legal title deed and supporting documents.

14.10 If the promoter defaults on delivery within the agreed deadline, they will
be required to return the entire money invested by the buyers along with
the pre-agreed interest rate mentioned in the contract based on the model

contract agreement given by RERA.

14.11 If the buyer chooses not to take the money back, the builder will have to
pay monthly interest on each month delay to the buyer till they get
delivery. After developers register with the regulator, a page will be
created for the builder on the regulatory authority’s website. The developer
will be given login credentials using which it will upload all the
information regarding the registered projects on the regulator’s website.
The number, type of apartments, plots and projects and their completion

status will be updated at a maximum quarterly basis.

14.12 To add further security to buyers, RERA mandates that developers can’t
ask more than 10 per cent of the property’s cost as an advanced payment or

booking amount before actually signing a registered sale agreement.

14.13 The regulator will have the power to impose penalty and courts can fine
and imprison errant builders. The imprisonment can go up to a period of

three years in case of certain matter.

14.14 Section 2(c) of the Act 2016 defines “agreement to sale” means an
agreement entered into between the promoter and the allottee and Section
13 refrains the promoter from accepting a sum more than 10% of the cost
of the apartment, plot, or building as the case may be, as an advance
payment or an application fee, from a person without first entering into a

written agreement for sale specifically providing therein the particulars of
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the development of project including the construction of building and
apartments, along with specifications and internal development works and
external development works, the dates and the manner by which payments
towards the cost of the apartment, plot or building, as the case may be, are
to be made by the allottees and the date on which the possession of the
apartment, plot, or building is to be handed over, the rates of interest
payable by the promoter to the allottee and the allottee to the promoter in

case of default, and such other particulars, as may be prescribed.

14.15 Section 18 of the Act 2016 gives right to the allottee to seek refund of the
amount and compensation if the promoter fails to complete or is unable to
give possession of the apartment, plot or building in accordance with the

terms of agreement for sale duly completed by the date specified therein.

14.16 Section 19(4) of the Act 2016 provides for entitlement of an allottee to
claim refund of amount along with interest at such rate as may be
prescribed and compensation in the manner as provided under the Act
2016 from the promoter, if promoter fails to comply or unable to give
possession of the apartment, plot or building, as the case may be in
accordance with the terms of agreement for sale. Sub Section (6) of
Section 19 further provides that every allottee to make necessary payment

in the manner within the time as specified in the agreement for sale.

14.17 Section 31 of the Act empowers any aggrieved person to file a complaint
with the Authority for the Adjudicating Officer, as the case may be, for
violation or contravention of the provisions of the Act 2016 and Rules and
Regulations made thereunder against any promoter allottee or real estate

agent, as the case may be.

14.18 The State Government in exercise of powers conferred by sub section (1)
of Section 84 read with clause (h) of sub section (2) of the said Section and
sub-section (2) of Section 13 of the Act 2016 framed The Uttar Pradesh
Real Estate (Regulation and Development) (Agreement for Sale/Lease)
Rules, 2018 (hereinafter referred to as ‘Rules 2018”). Chapter-II of Rules
2018 provides for ‘agreement for sale/lease’ to be executed between the
promoter and an allottee in the form as per Annexure and under the

heading of ‘Terms’ as per clause 1.5, a promoter has been given sole
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discretion to give a rebate for early payments of instalments payable by the
allottee by discounting such early payments @ ........ % per annum for the
period by which the respective installment has been preponed and the
provision for allowing rebate and such rate of rebate shall not be subject to

revision/withdrawal, once granted to an allottee by the Promoter.

Rules further provide the mode of payment, compliance of law relating to

remittance, adjustment or appropriation of payments.

Under the heading ‘Time is the Essence’ it has been specifically provided
that the promoter shall abide by the time schedule for completing the
Project as disclosed at the time of registration of the Project with the
Authority and towards handing over the (Apartment/Plot) to the Allottee.
Similarly, Allottee was also required to make payment of the installment
and other dues and to meet the other obligations under the Agreement
subject to the simultaneous completion of construction by the Promoter as

provided in the payment plan.

Rules also provide for construction of the Project/Apartment, possession of
the Apartment/Plot, Representations and Warranties of the promoter,
conveyance of the apartment, maintenance of the building/
apartment/project, defect liability, right to enter the apartment for repairs,
usage, general compliance with respect to the apartment, compliance of
laws, notifications etc by parties, additional constructions, promoter shall

not mortgage or create a charge etc.

14.19 Clause 25 of the ‘Terms’ provides severability to the effect that “If any
provision of this Agreement shall be determined to be void or
unenforceable under the Act or the Rules and Regulations made there
under or under other Applicable Laws, such provisions of the Agreement
shall be deemed amended or deleted in so far as reasonably inconsistent
with the purpose of this Agreement and to the extent necessary to conform
to Act or the Rules and Regulations made there under or the Applicable
Laws, as the case may be, and the remaining provisions of this Agreement
shall remain valid and enforceable as applicable at the time of execution

of this agreement.”
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14.20 From the examination of the provisions of entire scheme of Act 2016 and
the Rules 2018, it is evident that the agreement for sale is required to be
entered into between the promoter and allottee and they are under
obligation to perform their duties/obligations as per the provisions of the
Act 2016 and Rules 2018. The entire Act does not talk about securing loan
by an allottee through any financial institution and/or for facilitating the
loan, execution of tripartite agreement by allottee, promoter as well as
financial institution and entering into memorandum of understanding with
respect to no pre-EMIs till possession etc. or any assured return or

committed charges.

14.21 In our considered view, the assured return or committed charges, payment
of EMIs by promoter on behalf of buyer etc. are independent commercial
arrangements between the parties which sometime a promoter/developer
offer, in order to attract buyers/investors or users who may invest either in
under construction or pre-launched/new launched projects. Out of these
independent commercial arrangements between promoter and buyer, the
commercial effect would generally involve transactions having profit as
their main aim. Piecing the threads together, therefore, so long as an
amount is ‘raised’ under a real estate agreement, which is done with profit
as the main aim, such agreement between the developer and home buyer
would have the “commercial effect” as both the parties have “commercial”
interest in the same- The real estate developer seeking to make a profit on
the sale of the apartment, and the flat/apartment purchaser profiting by the
sale of the apartment. Whereas the object of promulgation of the Real of
Real Estate (Regulation and Development) Act 2016 aims to create and
ensure sale of immovable property in efficient and transparent manner and
to protect the interest of the consumers in the real estate sector and not to

use the forum for profit purposes/unjust enrichment.

14.22 On the basis of the above, we are of the considered view that there is no
provision under the Scheme of Act 2016 for examining and deciding the
issues relating to the provisions of assured return/committed charges or
payment of Pre-EMI by promoter for a fixed period or till possession etc.

or commercial effect in an allotment letter/builder buyer agreement for
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purchase of flat/apartment/plot. The question no. (5) is answered

accordingly.

Question No. (6) is as to whether the rejection of the claim of appellant for
seeking refund of the deposited amount due to delay by the Regulatory
Authority was in consonance with the provisions of Section 18(1) read

with Section 19(4) of the Act 2016.

From the perusal of record, it is evident that the appellant booked an
apartment with the respondent in the month of February, 2016 and
Allotment Letter was issued on 05.03.2016, as per Clause 4 of the same,
the company/respondent will make endeavour to complete the construction
of the said apartment on or before 31.12.2017. If the Company fails to
handover the possession after 30.06.2018, it would by way of a separate
subvention scheme floated by Company (under a separate arrangement
with the concerned bank/financial institution of the allottee), and accepted
by the allottee/s, despite the expiry of the stipulation for benefit under the
availed subvention scheme, continue to pay only the interest thereon in
respect of the loan directly to the concerned bank of financial institution or

Customer till the respect of possession of the subject flat.

The offer of possession was given by the respondent on 01.06.2022. The
appellant prior to offer of possession approached the Regulatory Authority
by means of a complaint on 02.12.2021, seeking refund on the ground that
Builder has failed to give offer of possession till date and up till now only
70% work is complete. Therefore, complainant seeks to withdraw from the
project and requests for refund as the promoter/Company has duped the
complainant on the pretext of subvention scheme and thus violated the

provisions of Section 12 and 18 of the Act 2016.

The Regulatory Authority clubbed 5 similar complaints and took
Complaint No. NCR144/11/84994/2021 of Vimal Negi as the leading
complaint, who was an allottee of scheme of Tower Saraswati, wherein the
work was to be completed 30.06.2018 and after completion of grace period
of six months, the possession was to be given by 31.12.2018, whereas the
appellant is an allottee of Gayatri Tower, wherein the construction was to

be completed by 31.12.2017 with a grace period of six months and after
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taking into consideration the grace period of six months, the possession of

the unit was to be given to the allottee by 30.06.2018.

The learned counsel for the appellant drawn our attention towards
certificates placed on record by the respondent along with objections. The
certificate of structural design is dated 21.06.2022, certificate of electric
safety is dated 10.05.2022, certificate of fire safety is dated 23.05.2022 and
approval of transformer design for substation is dated 14.03.2022 and as
per information of the appellant, till date, the respondent could not get the
OC/CC from the concerned competent authority. Further, without having
obtained OC/CC the offer of possession given by the respondent in
pursuance to the impugned order of the Regulatory Authority dated
25.04.2022 is not legal.

From the record, it is undisputed fact that respondent failed to offer
possession as per the provisions of the Agreement dated 05.03.2016. From
the conjoint reading of the provisions of Section 18(1) and 19(4) of the
Act 2016, it is evident that if promoter/Developer fails to handover the
possession as per the terms of Agreement, then the allottee is entitled to

claim refund along with interest and compensation.

The issue of refund on account of delay has been examined by the Hon’ble
Supreme Court vide para-23 of the Judgement and order dated 02.11.2020
rendered in Civil Appeal Nos. 3581-3590 of 2020 (M/s Imperia Structures
Ltd. Vs. Anil Patni and another), wherein the Hon. Supreme Court was
pleased to observe that the right so given to the allottee is unqualified and
if availed, the money deposited by the allottee has to be refunded with
interest at such rate as may be prescribed.

The Hon’ble Supreme Court in Civil Appeal No(s) 6745-6749 of 2021
titled as M/s Newtech Promoters and Developers Pvt. Ltd Vs. State of UP
&Ors. Etc. pleased to observe that if the promoter fails to give the
possession of apartment/plot/building within the time stipulated under the
terms of the agreement regardless of unforeseen events or stay orders of
the Court/Tribunal, which is in either way not attributable to the
allottee/home buyer, the promoter is under an obligation to refund the

amount on demand with interest at the rate prescribed by the State
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Government including compensation in the manner provided under the
Act.

In our considered view, the reasoning given by the Regulatory Authority
while rejecting the claim of the appellant as well as the judgement relied,
are contrary to the provisions of Section 18(1) read with Section 19(4) of
the Act 2016.

On the basis of the aforesaid analysis, the impugned order is not
sustainable in the eyes of law. Accordingly, the order dated 25.04.2022
passed by the Regulatory Authority in  Complaint No.
NCR144/12/85834/2021 (Rajesh R. Vs. M/s HEBE Infrastructure Pvt. Ltd.
(Mahagun Group) is hereby set aside. The appeal is allowed with the

following directions:-

(1) The respondent is directed to refund the entire deposited amount of
the appellant along with interest @ MCLR+1% from the date of
deposit till the date of refund of the same, within 45 days from the
date of this order.

(11) In case of non-compliance by the respondent, it is open for the
appellant to approach the Regulatory Authority for execution of

this order.

Dated: 07.05.2024
Shakir/Tanveer (Sanjai Khare) (D.K. Arora)



