THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1

APPEAL-369/2021

MR. SATYAJEET BHATTACHARYA e Appellant
Versus

SUPER REALTECH PVT.LTD. s Respondent

Counsel for Appellant Counsel for Respondent

SAMANVYA DHAR DWIVEDI SIDDHARTH NANDWANI

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon’ble Mr. K.K. Jain, Technical Member

Heard Shri Samanvya Dhar Dwivedi, learned counsel for the applicant and Shri
Siddharth Nandwani, learned counsel for the respondent on the application for
condonation.

The submission of learned counsel for the applicant is that the impugned order
dated 16.12.2020 was uploaded on the website of RERA on 05.01.2021 and the
limitation for filing the present appeal was up to 04.03.2021. The instant appeal
was filed on 06.04.2021 with a delay of 33 days. He further submitted that the
issue of delay is squarely covered by the orders of Hon'ble Supreme Court passed
from time to time In Re: Suo Moto Writ (Civil) Petition No. 3/2021 titled as In Re:
Cognizance for Extension of Limitation. As the claim of the applicant for
condoning the delay is squarely covered by the order of Hon'ble Supreme Court,
therefore, in the interest of justice, the delay in filing the present appeal deserves to
be condoned.

Learned counsel for the respondent fairly accepted that the cause shown in the
application for condonation of delay is squarely covered by the order of Hon'ble
Supreme Court In Re: Suo Moto Writ (Civil) Petition No. 3/2021.

We have examined the submissions of both the parties and gone through the
affidavit filed in support of application for condonation of delay as well as the
order of Hon'ble Supreme Court In Re: Suo Moto Writ (Civil) Petition No. 3/2021.
As the claim of the applicant is squarely covered by the order of Hon'ble Supreme
Court, therefore, we allow the application and the delay is condoned. The Registry
is directed to convert this defective appeal into regular appeal.

As the pleadings have been exchanged, with the consent of parties we proceed to
hear the appeal finally.



Learned counsel for the respondent while opposing the maintainability of the
present appeal as well as the complaint before the RERA, submitted that the flat in
question of the appeal is in Tower D, and the same has not been registered.
However, more than 60% of the allottee has already taken possession after
execution of the deed prior to the promulgation of the Act of 2016. Learned
counsel for the respondent further relied upon the judgment of Hon’ble Supreme
Court in Civil Appeal No.(s) 6745-6749 of 2021 (M/S Newtech Promoters &
Developers Pvt. Ltd. Vs. State of U.P. & others) decided on 11.11.2021.
It is admitted position that the project in question, where the flat of the appellant is
situated, 1s not registered with the RERA. Accordingly, in view of the judgment of
Hon’ble Supreme Court in Civil Appeal No.(s) 6745-6749 of 2021 (M/S
Newtech Promoters & Developers Pvt. Ltd. Vs. State of U.P. & others)
decided on 11.11.2021 (supra), wherein, vide para 54, the Hon’ble Supreme Court
has been pleased to observe as follows:-

“54. From the scheme of the Act 2016, its application is retroactive

in character and it can safely be observed that the projects already

completed or to which completion certificate has been granted are

not under its fold and therefore, vested or accrued rights, if any, in

no manner are affected. At the same time, it will apply after getting

the ongoing projects and future projects registered under Section 3

to prospectively follow the mandate of the Act 2016.”
Learned counsel for the respondent submitted that in view of the aforesaid
judgment, the provisions of the Act and Rules framed thereunder will not be
attracted in the instant case.

In view of the above we are of the considered view that neither the complaint of
the applicant is maintainable nor the appeal is maintainable. Accordingly the
appeal is dismissed as not maintainable.

(K.K. Jain) (D.K. Arora)

Dated: 22.07.2022
GAURAVSRI



